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BACKGROUND

OnFebruary 13,1997 David W. Hall, Ph.D., (Complainant) filed
a complaint of retaliation against the U.S. Army, Dugway Proving
Ground (“Dugway” or “Respondent”). (ALJX 1) Conpl ainant, a Dugway
chem st, alleges that he has been subjected to a pattern of
retaliatory treatnment at work culmnating in his forced retirenent
on June 12, 1997, and has been ot herw se discrim nated agai nst as
a result of his having engaged in activity protected under the
enpl oyee protection provisions of the whistleblower statutes
i nvol ved herei n. This conplaint was investigated by OSHA and
referred to the Ofice of Adm nistrative Law Judges under cover
| etter dated April 17, 1997. (ALJX 2)

Afifty-seven (57) day hearing was hel d before the undersi gned
commencing on June 7, 2001 in Salt Lake City, Utah. Al parties

were present, had the opportunity to present evidence, and to be
heard on the nerits.

Post-Hearing Exhibits

The fol | owi ng post-hearing evidence has been adm tted into the
record:

Exhi bit No. ltem Filing Date

JX 1 Conpl ainant’s Stipul ation of Alleged 12/14/01
Protected Activities of Conplai nant
and Actions of Respondent Enployer
At |ssue (this docunent constitutes
the Conplainant’s theory of the
case).

RX 311 Deposition Testimony of 01/28/02
Dale Lee Thompson

RX 312 Deposition Testimony of 01/28/02
Robert Lawrence Horalek

RX 313 Deposition Testimony of 01/28/02
Beverly Rainelle Beck

RX 314 Deposition Testimony of 01/28/02
Steven Brimhall

RX 315 Deposition Testimony of John Doe 01/28/02
(a pseudonym used for privacy
purposes)



RX 316

RX 317

RX 318

RX 319

RX 320

RX 321

RX 322

RX 323

RX 324

RX 325

RX 326

RX 334

RX 335

RX 336

Deposition Testimony of 01/28/02
Jerry  Steelman

Deposition Testimony of 01/28/02
William C. Christiansen, Ph.D

Deposition Testimony of 01/28/02
William C. Christiansen, Ph.D.
(Vol. I

Trina Allen Stipulation 01/28/02
Preliminary Matters 01/28/02

Stipulation of David W Hall’s 01/ 28/ 02
Vi ght

Sept enber 1989 field screening 01/ 28/ 02
inquiry of Dr. Hall’s conplaint

agai nst Captain Stan Ctron - the

1989 and 1997 statenents of Deanna

Carlson are also admitted pursuant

to the Seater rule.

January, 1994 issue of the 01/ 28/ 02
Army Chemical Review

Novenber 30 and December 6, 1996 01/ 28/ 02
articles in the Salt Lake Tribune

and t he Novenber 28, 1996 article in

the Desert News related to the

al l egations of Gary Ml ar.

Suppl enent al Testi nony of 01/ 28/ 02
Wl liam Denment, Ph.D.

March 14, 1997 U.S. Army News 01/ 28/ 02
Release of the Army Public Affairs
Office

DCOD Directives Systens Transmttal, 01/ 28/ 02
Change |

Fam | i es Against Incineration Ri sk 01/28/02
Wb Page article entitled “Safety
Probl ens at the incinerator

Titled FM (Arny Field Manual) 01/ 28/ 02
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2

2

2

338

327

328
329
326

330

337

331

332

334

326

339

340

3-9, “BZ”

January 14, 2002 article in the 01/ 28/ 02
Salt Lake Tribune relating to the

reporter’s interview of Dr. Hall

(the interviewdoes not violate this

Court’s sequestration ORDER as the

formal hearings ended on Decenber

14, 2001 and nost of the post-

heari ng depositions had been taken

as of that date).

Deposition Testinony of 01/ 30/ 02
Dr. Cark G Hoffnman

Deposition of Carl Jorgensen 01/ 30/ 02
Deposition of Carol Nudell 01/ 30/ 02
March 14, 1997 Executive Summary 02/ 04/ 02

inre “Tooele Safety Report”

One page spread sheet show ng 02/ 04/ 02
Dr. Hall’s work with chem cal agent

June 3, 1996 Menorandum fromthe 02/ 04/ 02
Assi stant Secretary of Defense

Deposition Testinony of 02/ 04/ 02
WIlliam R Brankowtz

Deposition Testinony of 02/ 04/ 02
Maria DI Marco

Two changes referenced in the 02/ 04/ 02
Reynol ds’ deposition

March 14, 1996 Executive Summary 02/ 04/ 02
inre “Toelle Safety Report”

January 31, 2002 fax transm ssion 02/04/02
containing thirteen (13) pages of
newspaper articles relating to Gary
MIllar’'s status as a whistl ebl ower

Novenber 7, 1996 tel ephone 02/ 04/ 02

conversation record signed by the
| at e Denni s Bodrero

-7-



RX 341 June 5, 2001 Deposition Testimony 02/11/02
of Peter Michael Harvey, Ph.D.

RX 342 Department of the Army 02/11/02
Pamphlet 40-173

The parties’ post-hearing briefs have been identified for the
record as follows:

RX A Respondent’s Initial Brief 05/ 03/ 02

CX A Conplainant’s Initial Brief 05/ 08/ 02

RX B Respondent’s Reply Bri ef 05/ 23/ 02

CX B Conpl ainant’ s Reply Bri ef 05/ 28/ 02

RX C Respondent’ s Suppl enent al 05/ 28/ 02
Reply Bri ef

The record was cl osed on May 28, 2002 as no further docunents
were filed.

l. CONCLUSION

Wil e there have been fifty-seven (57) days of hearings and
while the record consists of a plethora of docunents, this
whi st | ebl owi ng case boils down to the foll ow ng sinple concl usion:

David W Hall, Ph.D., is a dedicated, conscientious and
hi ghl y-noti vated public citizen who has nmani fested these qualities
t hroughout his many years as a public servant, no matter the task
assi gned.

Many adm ni strations, beginning at the highest levels of the
federal governnent and continuing with the current President, have
consi stently encouraged federal enployees to report exanples of
waste, fraud or abuse, or to engage in so-called whistlebl ow ng,
and such enpl oyees have been told they may do so with i npunity and
wi t hout fear of reprisals, retaliation, harassnent and/ or di sparate
treatnment. This “no fear” attitude is especially inportant today,
given the events on “9/11".

Wi |l e enpl oyees are encouraged to use the chain-of-comand,

they are also told they may make their conplaints to third-parties,
should their internal conplaints not bring about the necessary
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correction. Dr. Hall numerous times attempted to utilize the
chain-of-command but each attempt not only produced a lack of
results but also brought about instances of reprisals, harassment,
retaliation and disparate treatment.

Dr. Hall, frustrated with the futility of his internal
complaints, then wentoutside his chain-of-command and reported his
public safety and public interest concerns to third-parties,
usually to appropriate officials of the State of Utah (“State”).
These reports simlarly resulted in bl atant i nstances of reprisals,
harassnment, retaliation, disparate treatnment, as well as shunning
by his co-workers.

The record reflects that one of his mliary supervisors
actually placed him under a “gag” order whereby he was told in
witing that he could not go outside his agency wth his
conplaints. In this regard, see TR at 5889-5890. In ny many years
of presiding over these cases, | have seen such restriction only
once before. The etiology, notivation and source for that witten
restriction will be further discussed bel ow

The totality of this closed record ineluctably Iends to the
conclusion that Dr. Hall had engaged in protected activities, that
the Respondent, through its agents and enployees, knew of such
activities and that Dr. Hall experienced adverse personnel actions
primarily because of such activities.

That is this case in a “nutshell.” I shall now further
explicate ny reasons for the above CONCLUSION

Dr. David W Hall was enployed as a chem st at the U S. Arny
Dugway Proving Gound from 1987 until his forced retirenment in
1997. The m ssion of Dugway is to test the equi pnment of the U S
Armed Forces, especially the equipnent used to protect against
chem cal and bi ol ogi cal agent attacks by the enem es of the United
St at es. Dugway also tests conventional nunitions and uses
nmet eorol ogi cal assets in support of the test m ssion. It also
supports the U.S. Environnmental Protection Agency on sone testing.
(TR 8411) During his tenure Dr. Hall raised a nunber of concerns
wi th Dugway nmanagenent and State environnmental agency officials,
anong others, regarding potential and apparent violations of
several environnental statutes, including matters relating to
detection, identification, potential environnental rel ease of, and
potential human exposure to, chemcal warfare agents and other
hazar dous and toxi c chem cal s.

After a series of hostile and adverse actions were taken
against him by Dugway, Dr. Hall filed a conplaint with the
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Department of Labor in February of 1997 under the employee
protection provisions of the Safe Drinking Water Act (SDWA), the
Resource Conservation and Recovery Act (RCRA), the Clean Water Act
(CWA), the Comprehensive Environmental Response Compensation and
Liability Act (CERCLA or Superfund) and the Clean Air Act (CAA)
asserting that Dugway had retaliated against him via, inter alia ,
a hostile work environment and suspension of his security
clearance. (ALJX 1) Dr. Hall alleged that Dugway retaliated

against him because he had raised concerns regarding potential
violations of environmental laws at Dugway involving hazardous
wastes, hazardous substances, and chemical warfare agent. (ALJX 1)
These employee protection provisions of the environmental statutes

prohibit discrimination against an employee because the employee

has filed, instituted, or caused to be filed or instituted any

proceeding under the Act or has testified or is about to testify in

any proceeding resulting from the administration or enforcement of

the provisions of the Acts.

Dr. Hall was forced retire in June of 1997, earlier than he
had planned, due to the hostile work environment and threat of
imminent action by Dugway to terminate his employment. Dr. Hall,
based on his doctor s advi ce, concluded at that point that it
would be intolerable to continue working at Dugway under the
ci rcunst ances and that such continued work woul d adversely i npact
hi s physi cal and nental health. By that point intime, Dr. Hall had
lived through ten years of hostile treatnent which included an
i nvol untary reassi gnnent, | owered perfornmance eval uati ons, negative
comments on his performance evaluations, overt hostility from
managenent including being called a traitor by an Arny General,
several wuncalled for nental exam nations, false allegations of
m sconduct of which he was cleared only to have the sane old
all egations raised against him years later, disparate treatnent
regarding working conditions, termnation of his surety program
(CPRP) approval w thout notice to him suspension and reconmended
revocation of his security clearance followng a short notice
revi ew by Dugway using irregul ar procedure, and direct threats from
managenent of term nation of his enploynent if his performance did
not inprove during a tinme when the tasks he was assigned and the
performance standards being applied were set up to be inpossible
for himto neet, all part of a conspiracy against him

An investigation was conducted by the DOL and a hearing was
timely requested. (ALIX 4) A nunber of continuances were
requested by Dr. Hall and granted due to serious health problens
that Dr. Hall was experiencing. (ALJX 9A, ALJX 15, ALJX 31) Trial
eventual | y began on June 7, 2001 and initial notions were heard by
this ALJ, including Conplainant’s Mtion for Default Judgnent, a
motion which was denied. The trial was unusually long and
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demanding, taking some fifty-seven (57) trial days plus several

days of depositions for purposes of testimony to be placed in the

trial record. The last day of formal proceedings was December 14,

2001. *t The parties were given several extensions to present
evidence in support of their respective positions and the record

was closed on May 28, 2002.

IMany ruling herein were made by this Administrative Law Judge

based upon the ARB' s deci sion in Seaterv. Southern California Edison

Co., ARB Case No. 95-013 (Septenber 27, 1996). This Administrative Law
Judge respectfully suggests that the ARB reconsi der the Seater decision
to allow the trial judge to exercise nore discretion in rejecting
i ssues, evidence and arguments raised at the hearing. Oherw se, the
result is a trial lasting fifty-seven (57) sessions, as has happened
her e.
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. SUMMARY OF THE EVIDENCE AND FINDINGS OF FACT

A. DR. HALL'S EMPLOYMENT, PROTECTED ACTI VI TI ES,
AND JURI SDI CTI ON

1. Dr. Hall’'s Enpl oynent at Dugway

It is undisputed that Complainant Dr. David Hall was a
civilian chemistemployed by the Respondent Dugway from 1987 until
his forced retirement in 1997. It is also undisputed that Dr.
Hal | s duties at Dugway i nvolved himfromtinme totime in research,
anal ysis (both academ c and | aboratory), and preparing reports and
recommendati ons regarding identification and detection, toxicity,
environmental fate and other characteristics of chemcal warfare
agents. It is |ikew se undisputed that Dr. Hall’s duties at Dugway
involved him in the study of, and nmaking of reconmendations
regardi ng, nethods for detecting these chem cal agents in various
medi a and nuni ti ons under various conditions, and i n conducti ng and
eval uating tests of various nethods and materials proposed for use
i n def endi ng agai nst hostil e use of chem cal warfare agents and for
neutralizing chem cal agents. Dr. Hall, during his tenure at
Dugway, raised a nunber of environmental concerns wth Dugway
managers and State environnental agency officials, anong others.
Several significant exanples of Dr. Hall’s reported concerns are
summari zed and discussed bel ow. Dugway mnmanagers responded,
directly and indirectly, with hostility and a series of adverse
actions which are identified below. A nunber of pieces of direct
evidence along wth a substantial pattern of circunstantial
evidence, identified and discussed below, supports a direct
conclusion as well as an inference that Dugway took those actions
against Hall primarily because of his protected activities.

2. Dr. Hall’'s Protected Activities

I nadequate Triple X Decontam nation Method for Chem cal Warfare
Agent s

Dr. Hall, starting in the 1987 and continuing through 1997,
reported internally to Army officials and externally to the State
agency his environmental and public health concerns and compliance
issues regarding chemical warfare agent contact hazards thatremain
after application of Army triple X decontamination methods to agent
contaminated materials. (TR 2214, 1163, 1380, 1385, 1402, 1653
[Hall]; CX 21) Dr. Hall’'s reported concern was that the Arny
failed to properly decontamnate materials, including waste
materials, contamnated with chemcal warfare agents, and its
failure to adequately test materials for residual agent
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contamination after attempts at deconta m nati on. Dr. Hall’s
concern included the Arny’s failure to warn and protect individuals
comng into contact with chemcal warfare agent contam nated
materials that despite having been subjected to triple X decon
nmet hods, they continue to have residual agent contam nation
undet ected bel owthe surface. Dr. Hall's concern included that due
to the residual agent contam nation below the surface and the
i nadequacy of triple X decon procedures in dealing with sane, it
may be i npossible to decontam nate sone itens and these itens were
not being properly | abeled to describe the hazards they posed and
were not being properly disposed of by the Arnmy pursuant to RCRA,
apparently because of the expense invol ved.

As there is an on-going need at Dugway and other chem ca
warfare facilities to do testing, disposal, and handling of
chem cal weapons and chem cal warfare agent, inevitably, like in
any industrial environnment, problens occur, spills occur, and
clothing and equi prent get contam nated. As the material gets
contam nated, this becones a significant hazardous waste di sposa
probl em and a very dangerous one. Thus, the Arny needs efficient
econoni cal ways of decontam nating equi pnent and cl othing so that
it can either be reused or properly di sposed of wi thout endangeri ng
the environnent, the workers or the public.

The Arny has historically relied on a triple X chem cal
decontam nation approach, which is intended to nake the
contam nated material safe for disposal and handling. The problem
that Dr. Hall disclosed was that, even though the chem cal
treatment may be effective in elimnating the vapor hazard in | arge
part from the contamnation on the surface, unfortunately for
everyone concerned, the chem cal warfare agent penetrates bel owthe
surface and remains there to be a skin contact hazard and also to
be a reservoir of chem cal warfare agent to continue to |l et off gas
and pose sone vapor hazard. Dr. Hall continually pointed out that
the Arnmy had a misplaced reliance on this decontam nati on nethod,
and would have to either find some other way of truly
decontam nating the material or face up to the fact that a
continuing skin contact hazard existed on all this material and
that it would have to be treated accordingly.

Respondent cites as a general thesis that sone of Dr. Hall’s
clainms of protected activities are not cogni zabl e under the six (6)
environnental statues involved herein and that clains under non-
environmental army regul ati ons al so are not cogni zabl e under these
statutes; e.g., the conplaint about inconpatible storage in 1987-
1989; the conpl ai nt about inadequate triple X decontam nati on; and
clainms related to the design and effectiveness of troop conbat
equi pnent, i.e., the M 17 and M40 protective nasks. Mor eover ,
Respondent submits that any conpl ai nt about tests conducted before
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passage of RCRA, CERCLA, TSCA, CAA, CWA and SDWA are likewise not
cognizable, i.e. , thetestplanrequiringsoldiersto crawlthrough

an area contaminated by Lewisite and mustard mines. (CX 152; TR
4955-59) These issues and defenses will be discussed below.

Improper Storage of Incompatible Ignitable and Explosive Hazardous
Waste Chemicals

In the 1987 through 1992 time period, Dr. Hall reported
internally to Army officials and externally to the State and to
OSHA his environmental and public health concerns and compliance
issues regarding improper storage of incompatible, ignitable,
explosive and reactive waste chemicals. (TR 11365) This improper
chemical storage was not only an OSHA violation, but also a RCRA
violation because of the potential for the uncontrolled release of
toxic chemicals into the environment resulting from improper
hazardous waste storage. (CX 68, 71) Dr. Hall reported this
problem in 1987, 1988, and 1989 without success in getting the
matter addressed by Dugway despite an OSHA inspection, see CX 69,
CX 74,CX75,CX 39 and CX 50, and he then felt compelled to bring
the matter to the State’s, EPA's and OSHA's attention for
enforcenent. (CX 81) This inproper waste chem cal storage issue
was investigated by OSHA on Dr. Hall’'s conplaint. OSHA found
vi ol ations, and enforcenent action was taken agai nst Dugway. (CX
40, CX 60, CX 61, CX 62)

Nonet hel ess, sonme of these chem cals that had been inproperly
stored, by some difficult to explain circunstance, found their way
into the hands of an enployee, who then noved those chem cals
inmproperly to his residential quarters, a scenario which nade it a
much nore dangerous situation, and he continued to store the
chemcals illegally until that was |ater discovered. (CX 41, CX
42)

Dumping of Toxic and Hazardous Chemicals Down the Dugway Chemical
Laboratory Drain

In the 1987-1988 tinme period, Dr. Hall reported his concern
over a Dugway practice of disposing of waste solvents and ot her
| aboratory chem cals down the Dugway chem | ab drain and into the
non-permtted sewer system (Hall Deposition [RX 116], June 5,
2001 p 15-17, 21-22) The Chem cal Laboratory Division was
instructed by Dugway to dispose of solvents and other chem cals
down the drains and cal cul ate anobunts disposed as though Dugway
were on a permtted sewer system when, in fact, Dugway was not.
(1d.) Hal | disclosed to Don Verbica at the State (and |ater
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internally) this problem of Hal | ' s enpl oyer (unnanmed and unknown to
Verbica at that tinme) dunping solvents down the drain and into the
sewer system a practice which was not permtted. (lId.) Ver bi ca
i medi ately stated that Hall nust be fromDugway because Dugway was
the only such facility without a permtted sewer system (lId.)
Dugway has admtted the practice of dunping chem cals down the
drain, including chem cals that had been used to decontam nate or
clean agent contaminated materials, and that the State
envi ronnental agency stopped the practice because the waste
chem cal s dunped down the drain were considered chemi cal warfare
agent waste. (TR June 11 p 142-43; TR June 12 p 30, 120, 121)

Conpl ai nant had a reasonabl e belief that the discharge of the
sodi um hydroxi de and ethyl alcohols residue going out the sink
related to toxic and hazardous material, thereby constituting a
violation of the SDM. That no adm nistrative or judicial action
had taken place against such discharge until this time is no
def ense herein. Al so Conpl ai nant reasonably believed that such
di scharge woul d adversely affect the drinking water at Dugway. |
agree with Conplainant that M. Carol Nudell knew about and
condoned and approved this practice. There is evidence that she
may even have directed such di scharge.

Site Contaminated with Mustard and Lewisite Agents from Experiments
with Soldiers

Dr. Hall disclosed internally and to the State that there
exi sted a contam nated site near the Carr Facility, which should
al so be a restoration site simlar to Sinpson Butte, because m nes
containing a nustard/Lew site m xture had been exploded in a field
and sol diers in protective equi pment were required to crawl through
it to test the efficacy of their protective equipnent. (Hal
Deposition [ RX 116], June 5, 2001 p 8-9)

Defective Chemical Warfare Agent Gas Masks

In the 1990 tinme period, Dr. Hall reported internally to Arny
officials issues regarding use of a silicone rubber gas mask that
was defective in allow ng chem cal warfare agent to be absorbed and
penetrate through the mask. (TR 2216-2220 [Hall]) This silicone
mask woul d absorb agent and allow agent to penetrate the mask
making it non-protective. (Id.) Hal | raised this concern at a
nmeeting at another Arny chemcal/mlitary facility at Aberdeen,
Maryl and and was never again allowed to attend such neetings.
(1d.) Hal | was infornmed by workers performng tests on this mask
that they were inproperly instructed to fake the agent penetration
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tests by putting the agent on the glass part rather than the

silicone part of the masks. ( Id. ) Thismask, the M-40 without the
later added protective covering or plate (added to solve the agent

penetration problem Hall had identified) is the mask Hall

understood was to be used and was used in the Gulf War. ( I[d.) This
mask is also used by civilian responders in RCRA and CERCLA
emergency response situations at Dugway. ( Id.)

Mr. Steelman recalled Hall raising the concern about the
masks, recalled that silicone gas masks were made and tested and
some were fielded. (TR June 12 p 28 [Steelman]) He presumed that
these masks were fielded during the Gulf War. ( Id.)

Dr. Harvey recalled testing that showed that silicone rubber
absorbed chemicalwarfare agentvapor quite efficiently compared to
other materials (i.e. was one of the worst factors of the materials
tested from the point of view of being used as a protective
material). (TR June 13 p 24-26 [Harvey])

Union President Michael LeFevre testified thathe learned that
the M-40 mask allowed fast penetration by liquid agent because of
the silicone rubber formulation, and he became concerned about that
situation. (TR 4320-4334) This mask was standard issue for the
military and Dugway at the time, just before the Gulf War, and
would be the mask to be used to respond to an agent incident at
Dugway at that time and, presumably, the mask used by most of the

troops in the Gulf War. ( Id.) Mr. LeFevre took his concerns to
the Commander Colonel King and received an explanation that LeFevre
considered outrageous — basically do not raise the i ssue because it

will hurt norale and hope that only agent vapor and not liquid is
encountered in the battlefield. (ld. ) The project manager for the
mask was working on a corrective fix for the mask but it could not
have been inplenmented until after the Gulf War. (Id.)

Chemical Warfare Agent Lewisite and Contamination at the Simpson
Butte Site

In the 1992-1995 tine period, Dr. Hall reported internally to
Arnmy officials both in and out of the chain-of-comand and
externally to the State agency his environnental and public health
concerns and conpliance i ssues regardi ng the existence of chem cal
warfare agent Lew site contam nation at the Sinpson Butte area at
Dugway, and the potential for reformation of sonme forns of Lewisite
after disposal and even after attenpted decontam nation. (TR
11301-11307; Hall Deposition [RX 116], June 5, 2001 p 10-12; TR
June 12 [Steelman] p 12; CX 77, CX 78, CX 79, CX 82, CX 83, CX 84,
CX 85, CX 86) Dugway was, in fact, m srepresenting to State
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regulators that there was no free Lewisite present at the site and
only harmless byproducts were present, an assertion which was not
the case. (Hall Deposition [RX 116] June 5, 2001 p 11)

Dr. Hall raised this very important concern with his
management directly, and with the State, that one of the chemical
warfare agents that had been used in past years called Lewisite,
whichis an arsenic-based chemical warfare agent, after it has been
disposed of in the environment for years and notwithstanding
attempts to decontaminate it, could nonetheless revert back to
actual Lewisite chemical warfare agent in the environment and that
certain byproducts of Lewisite are dangerous in their own right.
(TR 11314 through 11317; Hall Deposition [RX 116], June 5, 2001 p
10-11; TR June 12 [Steelman] p 12)

As could be expected, this concern certainly was not welcome
news for the Army, as the generator and disposer of the Lewisite
wastes, because such reformation of Lewisite in the environment
from past disposal would result in increased cleanup and disposal
liability and costs under CERCLA, as well as reflect CERCLA
hazardous substance release reporting violations, and also result
in noncompliance with RCRA hazardous waste requirements which
mandate containment and very specific ways of disposing of
hazardous waste, especially waste that is as toxic as Lewisite.

The existence of such reformed Lewisite uncontrolled in the
environment could create an imminent hazard to public health and
the environmentwhich is subject to an legal actions for injunctive

relief under RCRA, 42 U.S.C. Sections 6972(a)(1)(B) and 6973.

The Lewisite reversion issue became focused in a particular
incident or problem known as Simpson Butte where there was in fact
some Lewisite waste that had been disposed of historically. There
had been a historical attempt to decontaminate it, and Dr. Hall and
his colleagues were tasked to investigate that particular issue.

Dr. Hall reported that the Lewisite was present at the site and
Lewisite degradation products were present that were capable of
reverting back to Lewisite, even though an attempt had been made at
decontamination. (TR  11301-11307; TR 11314 - 11317; Hall
Deposition [RX 116], June 5,2001 p 10-11) One of the dangers Hall
pointed out was that the site material sent to labs as samples
could contain material that would revert back to free Lewisite
posing a danger to lab workers, a fact about which they were not
informed. (Hall Deposition [RX 116], June 5, 2001 p 11)

On the other hand, Respondent submits that complaints or
comments about the former Lewisite Demilitarization Site do not
violate any of the six (6) statutes herein for the following
reasons: (1) Conplainant’s conplaints about this were nade
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1995,about 1% years before the February 12, 1997 effective date of
the mlitary nmunitions rul e under RCRA; (2) Respondent now candidly
concedes that the Lew site breakdown products of L-2 and/or L-3
were really worker safety issues, not CAA matter, citing Kemp v.
Volunteers of America , ARB Case No. 00-069; (3) However, that it
occurred at an uninhabited renote site and Dugway is no defense,
and I so find and concl ude.

Potential Violations Regarding Agents GA, GF and QL

In 1994 and 1995, Dr. Hall raised concerns internally with
Dugway that Dugway was handling one or nore agents for which they
were not permtted under RCRA by the State, and certain
i nadequaci es existed in test procedures for one or nore chem cal
agents. (CX 7, CX 88-92, CX 95, CX 97, CX 98) Dugway adm tted
that Dugway’s RCRA permt did not authorize handling agent GA,
al t hough Dugway was handling or had plans to handle GA. (TR June
12 p 14 [Steel man])

I note that Respondent here argues in the alternative that no
violation of any of the six (6) statutes has occurred and/or that
“potential violations” are not violations of these statutes. I

disagree - it is only necessary that a conplainant have a
reasonable belief that the situation constituted a violation -
he/ she still retains the protected status even if the situation is
determined |later not to be a violation. | would also note at this

point that it was reasonable for Dr. Hall to believe that the
handl ing of GA in the manner to which he credibly testified was a
viol ation of RCRA, and | so find and concl ude.

Mustard Gas (Agent HD) Contamination at the Carr Red Dirt Site

From 1995 t hrough 1997, Dr. Hall reported internally to Arny
officials and externally to the State and federal EPA his
environmental and public health concerns and conpliance issues
regarding the Carr Red Dirt site having nustard agent
contam nation. (TR 11301; Hall Deposition [RX 116], June 5, 2001
p 6-10, 18, 20, 41-43) Hall's 1995 concerns were a nore
substantial followup to earlier concerns Hall had in 1987 that
Dugway was i nproperly controlling the analytical work to prevent a
valid determnation of whether the Carr Red Dirt did contain
chem cal warfare agent. (Hall Deposition [RX 116], June 5, 2001 p
26- 28)

The Carr Red Dirt pile was stored in the open environnment from
at | east 1988 to 1995. (Hall Deposition [RX 116], June 5, 2001 p
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18-20) It was the subject of an inquiry by the Army as to whether

or not it continued to contain chemical warfare agent given the

passage of time. (Hall Deposition [RX 116], June 5, 2001 p 6; CX

44) This vapor and contaminated dust was free to blow in the wind,

as the weather would permit, and the agent was detectable by smell.

(1d.) If it were to be transported or disturbed, the presence of

mustard agent would be important to know because if it were handled

improperly, the disturbing actions would lead to release into the

environment of the dust particles with the mustard agent attached,

to blow wherever the wind would take it: into living areas,

off-site into public areas, into the water supply, into the air

being breathed, and so forth. These circumstances posed a

potential uncontrolled release of a very toxic chemical warfare

agent. Contractor workers had alleged that they had been exposed

to mustard agent while working at the location of the Carr Red

Dirt, reflecting Dugway’'s potential liability for damages if Dr.
Hal | ' s concerns proved correct that nustard agent was present. (CX
43)

Defective PINS Device for Identifying the Contents of Recovered
Chemical Munitions

In the 1994-1997 tinme period, Dr. Hall reported internally to
Arnmy officials both in and out of the chain-of-comand and
externally to State and Federal officials his environnental and
publ i c heal th concerns and conpli ance i ssues regardi ng i nadequaci es
in the PINS device, which was relied on to identify and
characterize the unknown hazardous waste contents of used and
di scarded range-recovered chem cal and conventional weapons. (TR
11301 through 11307; TR 2946) The PINS device failed on occasion
in finding explosives in nunitions because of its very poor
sensitivity to the element nitrogen, which is present in high
percentage in explosives. The PINS devel opment was part of the
program to develop the MVD (Munitions Managenent Device) and the
related Drill and Sanpl e Program

Dr. Hall's concerns included the inportant fact that the MVD
was going to be relying in part on the PINS device, the portable
i sot opi ¢ neutron spectroneter, which Dr. Hall was reporting did not
provi de conpl ete and accurate i nformati on on the chem cal contents
of unknown nunitions. (TR 11301 through 11307) The Drill and
Sanpl e PINS Validation Study was a major part of the MVDl program
and was intended to make it easier to get the State to permt MVD1
when the tine canme for that. Dr. Hall disclosed that the Arny was
m srepresenting the accuracy of the PINS device, an i nportant point
as the device was to be relied upon in identifying the unknown
contents of nunitions. O course, the mshandling of a nunition
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based on inaccurate information as to its contents could lead to an
explosion and the release of highly toxic chemical warfare agent
into the environment, and | so find and conclude.

The MMD device was intended to be used to deal with the rather
large Army problem of dealing with old discarded munitions,
unexpl oded ordnance - bonbs, rockets, and so forth- found “in the
field” (sonetimes in backyards of civilian residences) which,
because of their having been di scarded in the past, were not easily
identified as to their contents, or as to the risk posed by the
muni ti on or whether the munitions have to be expl oded or burned on

the spot, in the open environment, or whether it is safe to
transport themfor some nore sophisticated neans of disposal. Dr.
Hall informed the Arny that their attenpted solution to this

pr obl emapparently woul d not work because they coul d not accurately
identify the contents of these unknown munitions with the PINS
device. Even though the Arny characterized the Drill and Sanple
Program initially, before Dr. Hall's whistle blowng, as a
“validation” program for the PINS device, the program basically
produced evi dence that the device was not as effective as pl anned
and the Arny |later changed its characterization of the Drill and
Sanpl e Programand dropped the idea that its purpose was validation
of PINS. (CX 115, CX 146)

The State, in response to Dr. Hall’s reporting, required when
the Carr Red Dirt was noved, that workers wear proper protective
equi pnent and that nonitoring be done. (Hall Deposition [RX 116],
June 5, 2001 p 9) Dugway Commander Col. Conp eventually
acknow edged by an email nmeno to all enpl oyees that sonme anount of
agent had been found in the Carr Red Dirt. (Id. )

I note that Respondent refers to “gane playing” by Conpl ai nant
on the Drill and Sanpl e/ PINS project. However, Respondent now
candi dly concedes that Conpl ai nant was correct in stating that CK -
a nonstinmulant - was in one of the nunitions, a concession that
confirms Conplainant’s main argunent as to the lack of reliability
of PINS. Furthernore, | agree with Conplainant that Dugway had
unquestioning faith in the PINS technology, and that is the main
problemthat Dr. Hall had with the PINS device, and | so find and
concl ude.

| al so agree with Conpl ai nant that he was not an aut hor of the
Final Drill and Sanpl e Report as he had been taken off the project.
That the Appendi x contai ned sone of his suggestions did not make
hi man author of the final report - this is nore than just playing
semantics - this deals with integrity.
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Violations Involving the Lakeside Bomb

In the 1995-1997 time period, Dr. Hall reported internally to
Army officials both in and out of the chain-of-command and
externally to State and federal officials his environmental and
public health concerns and complianceissuesregarding the Lakeside
bomb, a 750-pound bomb that was erroneously thought to contain
nonhazardous waste, when, in fact, it turned out to contain
hazardous waste. (Hall Deposition [RX 116], June 5, 2001 p 97; CX
8) That bomb was part of The Drill and Sample Program and was one
particular example of the difficulties the Army was having in
identifying the chemical contents of unknown munitions. In this
case the misidentification resulted in the illegal transport of a
hazardous waste without the required manifest. (TR p 2947-2949)
The essence of Dr. Hall's concerns reported to Dugway managers
about the PINS device was that the Army just was not yet able to
properly characterize its munitions waste using the PINS device.
(Hall Deposition [RX 116], June 5, 2001 p 97) The Lakeside Bomb
was a prime example of it, and that failure led to a violation of
RCRA, the Resource Conservation and Recovery Act, inthatinstance,
and | so find and conclude.

Misidentification of the Chemical Contents of the M79 Mystery Bomb

Inthe 1995-1997 time period, Dr. Hall reported internally to
Army officials and externally to the State environmental and public
health his concerns and compliance issues regarding the M79 mystery
bomb and the PINS device defect due to its failure to detect
nitrogen in the bomb and its failure to identify the actual fill.
(TR June 12 p 44-45 [Steelman]) The actual fill (contents) turned
outto be, based onDr. Hal | ' s wor k, Cyanogen chl oride, rather than
the initial m staken characterizations by others in reliance on the
PINS. (Id.) Had the Arny staff dealing with the bonb at that tine
had sone type of perceived energency with the nunitions, they m ght
wel | have added bl each decont am nant, which could have resulted in
a highly exothermc reaction, a not unlikely scenario. An Arny
study made it clear that use of a bleach decon could have resulted
in harmto the workers.

Concerns Regarding The Chemical Agent BZ Bomblets Study

In the 1994-1997 tinme period, Dr. Hall reported internally to
Arnmy officials both in and out of the chain-of-comand and
externally to the State environnental and public health agency his
heal th concerns and conpliance issues regarding the BZ bonblets
specifically and the Drill and Sanpl e Programgenerally, including
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his concernsregardinginadequate decontamination methodsforagent
BZ. The BZ Bomblet study was a smaller program under the larger
MMD1 program, and was not part of the Drill and Sample PINS
Validation study.

In 1997, the year that Dr. Hall eventually was forced to
retire out of a concern that he was about to be terminated and that
his health was being seriously hurt by the retaliation, he
continued to engage in his protected activities on the Drill and
Sample Program, the PINS device, the MMD device, and the BZ

Bomblets. Dr. Hall's whistleblowing, while classic in many
respects, takes on particular significance in Iight of the subject
matter. The chem cal warfare agents involved are intentionally

manufactured by the mlitary to be as toxic as possible to hunman
bei ngs for the purpose of disabling the eneny. These agents are
nore dangerous than even the nore toxic hazardous waste that one
encounters at Superfund and Resource Conservati on and Recovery Act
sites. These agents are uniquely and extrenely toxic and desi gned
to be so specifically to the human speci es.

Respondent points out that it was unable to get Conplainant to
conplete the BZ treatability report and that it properly inforned
Conpl ai nant of the seriousness of his nonperformance in early 1997.

| disagree with this argunent because Dr. Hall’'s perfornmance
was del ayed by the obstacles to which he was subjected by his
supervisors and those of his co-workers who participated in the
conspiracy against Dr. Hall. Moreover, | disagree with Respondent
because M ke LeFevre is a know edgeable union official, was well
aware of what was going on in the so-called Ditto Technical Area,
especially as it was inpacting Dr. Hall, and favorably testified
for Dr. Hall at the hearing, thereby jeopardizing his future
prospects at Dugway. 2

I note that Respondent posits that the tasks assigned to Dr.
Hal | were proper and not that conplicated. However, while this may
be partially true, the fact remains that obstacles were placed in
Dr. Hall’s way - he was frustrated at every turn by the actions of
his supervisors and certain co-workers who were viewed as “team
pl ayers” all of whomwere part of the conspiracy against him

3. Jurisdiction

Respondent submits that this Court has no jurisdiction over

2Mr. LeFevre is reminded that he enjoys the same protected status
as the whistleblower for whom he testified in open court.
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any of the complaints filed by Dr. Hall (1) because the military
affairs of the U.S. Army cannot be reviewed or second - guessed by
this tribunal, (2) because the Respondent is not subject to any of
those six (6) statutes as Congress has not waived sovereign
immunity for the employee protection provisions of these statutes
and (3) because these alleged violations only involve state
environmental provisions that actually are more stringent than the
U.S. Code provisions.

| disagree andthis Court’s ruling and di scussions relating to
these i ssues are reflected in the official hearing transcripts, and
those portions are incorporated herein by reference. Each of the
statutes will now be further discussed.

RCRA Jurisdiction

The DOL's jurisdiction for hearing Dr. Hall’s conpl ai nt under
RCRA i s apparent from nunerous exhibits and abundant testinony in
the record as nost of Dr. Hall’s protected activities involved
potential violations of hazardous waste | aws (the chem cal warfare
agents were and are classified as RCRA hazardous wastes). Dugway
had a RCRA hazardous waste permt. (TR June 12 p 21) The lab
chem cal s i nproperly di sposed of down the |l ab drains until Dr. Hall
and the State stopped the practice clearly were RCRA wastes. (Hall
Deposition [RX 116], June 5, 2001 p 21-22; TR June 11 p 142-43; TR
June 12 p 30, 120, 121) The agents and agent contam nated wastes
are RCRA wastes. (TR 2933) The Lewi site (because of its arsenic
content) and the nustard agent contam nants found at the Sinpson
Butte site, the Carr Red Dirt Site, and the nustard/Lewi site m ne
testing site are RCRA regul ated wastes, and would al so be subj ect
to enforcement action under RCRA's inmnent and substantial
endangernment provisions. (TR 2960 [Mran regarding Carr Red Dirt
being a RCRA issue]; 40 CF.R part 261; 42 U S.C Sections
6972(a) (1) (B), 6973) The BZ bonblets were also RCRA regul ated
hazar dous wastes at a m ni num because of the reactive-expl osive-
ignitable conmponents of the bonblets. The PINS device was being
relied on by Dugway to identify whether or not certain munitions
cont ai ned chem cal warfare agent waste, which is a RCRA regul ated
waste (P999 and F999 RCRA waste codes in Utah).

Safe Drinking Water Act and Clean Water Act Jurisdiction
Saf e Drinking Water Act and Cl ean Water Act jurisdiction also
exists inthis case. One exanple of Dr. Hall’'s protected activity

that invokes such jurisdiction is his reporting of disposal of
wast e chem cals down the Dugway chem |l ab drain and into the non-
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permitted sewer system and unlined lagoon. (Hall Deposition [RX

116], June 5, 2001 p 15-17, 21-24) As already noted above, Dugway

has admitted the practice of dumping chemicals down the drain and

that the State environmental agency stopped the practice because

the waste chemicals dumped down the drain were considered chemical

warfare agent waste. (TR June 11 p 142-43; TR June 12 p 30, 120,

121) These chemicals eventually discharged into an unlined pond or

lagoon (Hall Deposition [RX 116], June 5, 2001 p 21-24), ie., into
the environment where the chemicals could migrate to groundwater or

surface water (ld. ), and | so find and conclude.

The Clean Water Act was enacted, "to restore and maintain the
chemical, physicaland biologicalintegrity of the Nation’s waters.
[1]t is the national goal that the discharge of pollutants

|nto the navigable waters be eliminated by 1985[.]" 33 U.S.C. §
1251(a). To achieve that goal, Congress enacted, anong other
provi sions, Section 301(f) of the Ol ean Water Act which provi des,
in pertinent part: "Notw thstanding any other provision of this
chapter, it shall be unlawful to discharge any . . . chem cal

. warfare agent . . . into the navigable waters." 33 US C
1311(f) (enphasis added). Thus, even a tiny anount of agent

mgration into surface water as a result of the Dugway practice of
dunpi ng chem cals down the drain and allow ng uncontroll ed agent
| and di sposal sites to go unrenedi ated woul d be a violation of the
CWA, and | so find and concl ude.

Hall's reporting of Lewisite contam nation at uncontrolled
di sposal sites at Dugway al so invokes the SDWA and CWA because of
the potential for the mgration of contam nated rainwater into
groundwat er and surface water sources. The potential for such
runoff of Lewi site chem cal warfare agent contam nation at Dugway
is docunmented in the record. (CX 82; TR June 19 p 1388-97)
Contam nants, including visible discoloration that was not
identified, as well as chem cal warfare agents or their breakdown
products, were found in water wells and ground water at Dugway and
may have migrated into the wells and ground water as a result of
t he past uncontrolled | and di sposal of chem cal agents and other
chem cals. (TR 3095-3104) This further solidifies jurisdiction
under the SDWA, and CWA, as well as under RCRA and CERCLA. Under
the circunstances, Dr. Hall’s concerns that dunping chem cals down
the drain into sewers and unlined |agoons, and allowing old
chem cal agent dunp sites to go unrenedi ated, posed a risk of
ground water and surface water contam nation, and therefore a
potential drinking water threat, had a reasonable basis, and | so
find and concl ude.

CERCLA Jurisdiction
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Dr. Hall’s internal and external reports regarding old
chem cal agent, waste and nunitions |and disposal sites where

chem cal warfare agents HD (nustard) and Lewisite could still be
present uncontrolled in the environnment i nvokes the jurisdiction of
CERCLA. These sites whose existence and/or details of their

contami nation were disclosed to the State and internally to Dugway
officials by Dr. Hall included the Sinpson Butte site, the Carr Red
Dirt site and the site near the Carr facility contam nated with
nmustard and Lewi site fromthe experinents done with soldiers in the
agent mne field there. Dr. Hall raised the issue as to whether
the mne field site should also be a restoration (cleanup) site
simlar to Sinpson Butte. (Hall Deposition [RX 116], June 5, 2001
p 8-9) dd |and disposal sites containing dangerous chem cals are
subj ect to renedi al and enforcenent acti on by EPA under CERCLA. 42
U S.C. Sections 9604, 9605, 9606, 9607, 9613, 9616; 40 C.F. R part
300 (National Contingency Plan regulations inplenmenting CERCLA).
Rel eases of hazardous substances into or from such sites are
required to be pronmptly reported under CERCLA. 42 U S. C. Section
9603. Lewisite and its byproducts would be regulated as a
hazar dous substance under CERCLA and a hazardous waste under RCRA
because of the arsenic content, and I so find and conclude. 40
C.F.R part 300, 40 CF. R part 261.

Clean Air Act Jurisdiction

A nunber of Dr. Hall’ s protected activities involved concerns
that chem cal warfare agent was present uncontrolled in the open
envi ronnent, such as Lewisite at the Sinpson Butte site and Mustard
agent at the Carr Red Dirt site, where release to the air was not
only possible but wunavoidable due to vapor release via
vol atilization and contam nated dust/particul ates rel eases via the
wind. The Carr Red Dirt pile, stored in the open environment, was
the subject of an inquiry by the Arnmy as to whether or not it
continued to contain chem cal warfare agent given the passage of
time. (Hall Deposition [RX 116], June 5, 2001 p 6-8)

Vapor and contam nated dust fromthe site was free to blowin
the wind as the weather would permt and the agent at the site was
detectable by snell and by air testing, confirmng sone rel ease to
the air. (ld. ) Dr. Hall had detected the odor of nustard agent
comng off the Carr Red Dirt in 1988 and the dirt was left on site
until at least 1995, presumably releasing agent to the air over
that entire seven year period. (Id.) The State, in response to
Dr. Hall's reporting, required when the Carr Red Dirt was noved
that workers wear proper protective equipnment and that nonitoring
be done. (Id. at p 9)
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Dr. Hall had a good faith belief that releases to the air of
agent from the Carr Red Dirt posed at least a potential violation
of the Clean Air Act, and | so find and conclude. ( See, e.g., Hall
Deposition [RX 116], June 5, 2001 p 37, 39, 64)

Dr. Hall also raised concerns regarding the improper storage
of waste chemicals which could have caused afire and explosion and
subsequent release of toxic chemicals to the ambient air. Once
released to the air in such an incident, or from wind at the
uncontrolled dump sites, there is nothing to prevent the wind from
carrying the contaminants off-site, as occurred during the 1968 so-
called Dugway sheep kill incident where chemical agent released to
the air on-site traveled off-site and killed several thousand
sheep, an event well documented in this closed record.

B. DUGWAY' S KNOWMEDGE OF DR HALL'S PROTECTED
ACTI VI TI ES

At the outset Respondent posits that Dr. Hall has offered no
evidence that Respondent was aware that he had reported alleged
environmental violations to any of the four (4) divisions of the
Utah Division of Environmental Quality. | disagree and the
Respondent’s actual know edge of Dr. Hall’'s protected activities
through its mlitary personnel and civilian enployees will now be
di scussed.

Dugway managenent clearly knew of Dr. Hall's protected
activities because, as established throughout this trial record,
including at transcript cites given above in the discussion of each

protected activity of Dr. Hall, Dr. Hall brought his concerns
directly to his managenent. He al so brought concerns to the State,
who then indirectly, sonetinmes wunintentionally, infornmed his

managenent that Dr. Hall was disclosing his concerns to them
Sonetinmes this State disclosure of Dr. Hall’s protected reporting
to themoccurred because of the rather unique issues that Dr. Hall
raised internally, and then raised with the State, which then
resulted in State foll owup with Dugway. Even though the State nay
have attenpted to protect his anonymty, the nature of the issue
bei ng di scl osed sonetinmes |led to managers at Dugway essentially
seeing Dr. Hall's hand in the concerns brought to them by the
State.

In the early days of Dr. Hall's protected activity, he was
doing this protected activity very openly. He was attenpting to
get the problemresolved internally. He was not attenpting to hide
hi s concerns frommanagenent. Dugway managenent was very wel |l aware
that Dr. Hall was raising these concerns. For exanple, Dr. Hall
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testified in August of 1991 in an Army investigation of the

improperly stored waste chemicals, and there was no doubt in the

Army’s mind at that time that it was Dr. Hall who had raised these

concerns to OSHA, because he told them directly, during their own

inquiry. (CX 60, CX 61) Dr. Hall informed Dugway managers of his

Safe Drinking Water Act and Clean Water Act concerns with Dugway

dumping waste chemicals down its drains into an unpermitted sewer

system and into unlined lagoons. (Hall Deposition [RX 116], June

5, 2001 p 68, 76-77) Dugway managers were infornmed of Dr. Hall’s
RCRA concerns throughout his tenure at Dugway, and | so find and
conclude. (Hall Deposition [RX 116], June 5, 2001 p 89-93)

Notwi thstanding his disconfort in reporting concerns to
managenment in the later years of his tenure at Dugway, Dr. Hall
nonet hel ess conti nued maki ng protected reports directly to Dugway
managenent. For exanple, in the 1995-1997 tinme period, Dr. Hall
reported his concerns about the Carr Red Dirt containing nustard
agent directly to Arnmy officials within and outside his chain-of -
conmmand, and reported to State officials in the presence of Arny
officials. (Hall Deposition [RX 116], June 5, 2001 p 41-45, 67)
Hal | also reported his concerns about the Sinpson Butte Lewisite
contam nation directly to his Dugway managers. (Hall Deposition
[RX 116], June 5, 2001 p 47; TR June 12 [Steelman] p 12) On the BZ
bonblets issue, a portion of Hall's concerns were directly
expressed in his draft reports which were submtted to managenent
and on whi ch managenent nade witten comments. (Hall Deposition
[ RX 116], June 5, 2001 p 55; CX 27, CX 30, CX 32, CX 33) Dr. Hal
reported his concerns about the defects of PINS and about the
Lakesi de bonb directly to nanagenent as well as to the State, and
I so find and conclude. (Hall Deposition [RX 116], June 5, 2001 p
97; CX 4, CX 10, CX 34, CX 80, CX 99, CX 108)

In January 1996, Colonel Kiskowski called Dr. Hall into a
meeting with Dr. Hall's supervisors. Anmpobng other things, at this
time the Colonel informed Dr. Hall via “counseling” that Dr. Hall
shoul d not be testifying to Congress or to conpliance agenci es such
as the State or EPA, or even to M. Skeen's office, the Dugway
| egal office, about his concerns, at least without going first to
hi s managenent and giving themthe information first. (TR 5889-
5890) If Colonel Kiskowski had not known of Dr. Hall’'s prior
protected reporting to Congress, the State environnmental agency and
ot hers, there would have been no need for the Colonel to conduct
this “counseling session.” | actually view this “counseling” as
the inposition of a gag order.

In this sane January, 1996 neeting, Colonel Kiskowski

di scussed with Dr. Hall and Hall's supervisors the results of
Dugway’'s internal investigation of Hall’'s internally reported
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concerns about the Lakeside Bomb, BZ, and Simpson Butte issues.

(TR5889-5890) Thi s neeti ng evi dences nanagenent’ s cl ear know edge
of these protected activities of Dr. Hall given that managenent was
requested to investigate them by Dr. Hall, did so, and reported
back to Dr. Hall (although a gag order was not the response or
relief for which Dr. Hall was | ooking.)

Dr. Hall happened to overhear one of his managers say on the
tel ephone that Dr. Hall could not be trusted to not report events
to the State of U ah, an opinion which showed that Dr. Hall’'s
reporting to the State of Utah was a concern to his managers and,
nost inportant, that they knew he was doing it. (Hall Deposition
[RX 116], June 5, 2001 p 110-111) The Dugway environnental office
knew Hall was reporting to the State (TR 2932 [Miran]), and | so
find and concl ude.

C. ACTIONS TAKEN BY DUGWAY AGAINST DR. HALL

On the basis of the totality of this closed record, | find and
conclude that Dr. Hall was subjected to a nunber of hostile and
adverse actions by Dugway. The nore obvi ous ones incl uded:

*Successful and unsuccessful attenpts to lower Dr. Hall’'s
performance ratings and the addition of negative statenments to the
per formance ratings; (Hall Deposition [RX 116], June 5, 2001 p
118- 119, 123-124;)

*Reassi gnnment and detailing of Dr. Hall to the Joint Contact
Poi nt, also known as the Joint Operations Directorate or JOD. (RX
126) Detailed effective June 10, 1991 fromchem st GS-1320-12 Step
5 in Chem cal Technol ogy Branch in the Chem cal Laboratory D vision
in the Materiel Test Directorate to the position of Operations
Research Analyst GS-1515-12 Step 5 in the Joint Operations
Directorate. The Position Nunber was 03893. The Request for
Personnel Action on OPM Standard Form 52-8 stated, "Detail not to
exceed one year." Dr Hall, on being detailed to JOD, ostensibly to
maxi m ze his chance of pronotion, however, was not presented wth
an adequate job description under the then applicable rules of the
O fice of Personnel Managenent, and after arrival at JOD Hall’'s 1

year detail was changed to 120 days. Dr. Hall, shortly after
arriving in JOD, was assigned by M. Chinn to learn how to do
statistical analyses. Al t hough consistent with a one year or

permanent job in JOD, this assignnent was inconsistent with a
detail of 120 days in that the |l earning curve detracted from ot her
tasks on which either M. Chinn or Directorate Chief Dr.
Christiansen wanted Hall to work at a higher priority. Upon
precipitous termnation of the detail to JOD only days after Hall
participated in the | ate August 1991 Arny 15-6 i nvestigation by CCOL
Arthur Kelly of White Sands M ssile Range, Hall was not restored to
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his normal job in the Chemical Laboratory, but was assigned to work
under Mr. Steelman in Test Manag ement Division, where Hall’s
chances of success woul d have been poor;

*Inmposition of additional tasks on Dr. Hall and then
criticizing himfor taking tinme fromhis initial assignments to
work on the new priorities;

*Renmoval of Dr. Hall's approval in the CPRP programnore than
once, and once wi thout notice to Dr. Hall. The CPRP is a surety
program not a security clearance technically, but simlar to it,
that is required for personnel working with chem cal warfare agent,
and necessary for himto do his job;

*Admi ni strative termi nation and medi cal
term nation/restriction/suspension of Dr. Hall's CPRP approval.
Hal | was tenporarily disqualified 13 June 96 and Adm nistratively
term nated 9 July 96. As of June 4, 1996, the Cinic doctor signed
off on "no change in PRP status," even after Hall had been carried
to Adinic by anbulance for the "dizzy spell."” The Dugway form
reflecting these events was not given to Hall at the tinme or pre-
trial notw thstanding his attorneys’ requests for his files. Hall
was nedically tenporarily disqualified with no notice and no
opportunity to have input from his own doctors, followed by
adm ni strative renoval ;

*Prohibiting Dr. Hall fromworking at hone notw t hstandi ng his
heal th problens, while allow ng others to do so;

*Suspensi on of his security clearance;

*Requiring Dr. Hall to undergo two nental health exans in 1989
and another nental health examin 1996;

*Commander’ s recomendation to revoke permanently Dr. Hall’s
security clearance; (TR June 11 p 6-7, 71-77; RX 1, RX 2, RX 3, RX
4; RX 127);

*Negative comments on Dr. Hall’'s performance eval uations.
Even when he managed to persuade his supervisors to naintain an
adequate rating on the evaluation, they continued to give himvery
negati ve conments on the eval uati ons;

*Requiring Dr. Hall to undergo a new background i nvesti gation
and security clearance reviewin 1995-1996, al t hough the applicable
regul ation did not require such, and then raising old previously
resol ved all egations against Dr. Hall in that review
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*Threatened term nation of Dr. Hall’s enpl oynent;

*I mposing inpossible standards by a hostile and arrogant
technical editor to prevent conpletion of a technical report so
that | ateness of the report could be used as a basis to challenge
Dr. Hall’s performance and threaten Dr. Hall with term nation of
hi s enpl oynent ;

*Biasing the evaluations of nental health professionals by
provi di ng negative i nformati on regarding Dr. Hall w thout providing
notice to Dr. Hall or an opportunity to rebut sane, including
negative ratings of work performance inconsistent with and not
reflected in Dr. Hall’s official performance eval uati ons;

*Failure to offer Dr. Hall the same accommopdati ons for health
probl ens of f er ed ot her enpl oyees, including Respondent’s failureto
assist Dr. Hall in filing an FECA claimprior to retirenent;

*LTC Ki skowski arranged for a neeting with Hall shortly after
Hal I encountered Kiskowski in a hallway in Kuddes building on a
Thur sday and happily told Ki skowski that he was soon to return to
work and could crank out the BZ report and help on many other

reports. (Hall Deposition [RX 116], June 5, 2001 p 105)
Ki skowski's neeting on February 11, 1997 was unpleasant, wth
Ki skowski expressing anger at Hall. (Hal |l Deposition [RX 116],

June 5, 2001 p 99) After the neeting, M. Steelman had Hall sign
a meno dated February 10, 1997 which criticized Hall's performance
and inplied that adverse actions would soon follow if Hall could
not work full days and turn out the work;

*Creation of a hostile work environment in an effort to force
Dr. Hall’s resignation. Expressions of anger and hostility toward
Dr. Hall and his protected activities and the actions |isted above
along with use of slander, innuendo and breaches of privacy and
confidence to inmpugn Dr. Hall’s reputation created a hostile work
envi ronment that becane intol erable;

*A Gag order prohibiting reporting to Congress and
environment al agencies at |east without first going through the
chai n-of -command. (TR 5889-5890; TR June 11 p 18-20) Only Dr.
Hal | received such an instruction personally in a neeting with from
Col onel Kiskowski. (TR June 11 p 20)

*Dugway forced Conplainant to retire via this hostile work
environnment and the persistent pattern of adverse actions
identified above. (RX 124) Dr. Hall could see the clear
handwiting on the wall. He tolerated a nunmber of hostile and
adverse actions for alnost ten (10) years, was told directly to
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stop engaging in reported activity to Congress and the agencies,

was threatened with termination, and had his clearance suspended

and recommended to be revoked. His doctors advised him that he

should take himself out of that hostile environment or face more

serious adverse impacts on his mental and physical health. In his

own judgment it was clear that he should not wait to be terminated

for his health and his professional future. This set of
circumstancesrepresents asufficientfactual prerequisite forwhat

is recognized in the law as constructive discharge or, in this

case, as a result of Dr. Hall’s wise but reluctant decision to

mtigate damages, a forced retirenent. There was a continuing
pattern of repeated protected activities by Conplainant and
repeated adverse actions in response by the Respondent. The

pattern reached a level of a constructive discharge or forced
retirement only in the 1996-1997 tine frame because of the
cunul ative effect on Conpl ai nant's nental and physical health. Dr.
Hal | had tolerated this hostility for years, had worked with the
State, nmade sone adjustnents in his style to becone | ess aboveboard
to try to minimze the stress and retaliation but it just came to
the point in 1996 and 1997 that it was no |onger tolerable, and |
so find and concl ude.

D. DUGWAY' S MOTI VE AND | NTENT I N TAKI NG ACTI ONS
AGAI NST DR, HALL

On the basis of the totality of this closed record, | find and

conclude that the evidence o f Dugway’'s retaliatory notive in Dr.
Hal | ' s case i s abundant and bl atant. As one exanple, General A ken
call ed Conplainant a traitor in 1990 for reporting environmental
and safety violations to the Inspector Ceneral and DOD. (TR p
5889-5890 [HalI]) Col onel Ki skowski was present back in those days
and overheard General Aiken's remark and later told Dr. Hall in a
January, 1996 neeting that Hall’s reputati on had preceded hi m and
made reference to having heard General Aiken's remark. (Id.) On
this issue | credit Dr. Hall's credible testinony as to who said
what and when.

A Dugway manager, Dr. Condie, in a phone conversation
overheard by Dr. Hall, referred to Dr. Hall as one who cannot be
trusted to not report his concerns or conplaints to the State.
(Hall Deposition [RX 116], June 5, 2001 p 110-111) The sane
manager reported that Dr. Resnick, Condie's supervisor, instructed
himto “Turkey farnmi Dr. Hall. (TR p 9707 [Condie]) Anot her
manager, M. Steelman, testified that Resnick had expressed
conpl aints and hostility towards Dr. Hall to other supervisors and
had i nstructed Condie to “Turkey farnf Dr. Hall to get himout of
the way. (TR June 12 p 42 [ Steel man])
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Another blatant example of direct evidence of Dugway’ s
retaliatory notive is the discussion Dr. Hall had with his
supervi sor on being inmedi ately transferred out of the Chemlab in
1991 after disclosing to OSHA and the State inproper storage of
waste chemicals at Dugway. Dugway nanagers were upset with Dr.
Hal | because he reported viol ati ons concerning i nproper storage of
waste chemicals pronpting Col. Ertwine to transfer Dr. Hall out of
the chem lab, while candidly explaining to Dr. Hall that the
transfer had to be nmade to appear as if it were not in retaliation
for Dr. Hall having reported the violations to OSHA. (CX 63) At
that early stage in Dr. Hall’s protected activities, Dugway was
al ready conscious of and wary about its potential liability for
retaliation agai nst an enpl oyee who rai sed environnental and safety
concerns, and | so find and concl ude.

One indication of Dugway' s retaliatory notive regarding Dr.
Hal | * s whi stl ebl owi ng can be gl eaned fromthe fact that during the
same tinme frame that Dr. Hall was raising concerns about the
presence of nustard agent in the Carr Red Dirt, Ms. Carol Nudell,
on behalf of the Arny, was attenpting to get renoved from the
public the report that had been created on the Carr Red Dirt issue,
a report which showed nustard agent contani nation. (Hal I
Deposition [ RX 116], June 5, 2001 p 74-75)

Later in Dr. Hall’'s career at Dugway, in April 1997, close in
time to his protected activities on the BZ, PINS and Sinpson Butte
i ssues, Dugway managers, after ordering Dr. Hall to submt to a
fitness for duty exam were infornmed by Dr. Hall that he was being
treated differently than ot her enpl oyees because there was anot her
chem st who had m ssed nuch work because of health probl ens and was
not required to submt to such an exam Dugway managers were not
di scouraged by this observation and pronptly ordered the other
chem st to submt to a fitness for duty exam explaining to the
ot her chem st, Dr. Peter Harvey, that they were requiring himto
submt to the exam so as to avoid the appearance of disparate
treatnment of another enployee (whom Dr. Harvey knew to be Dr.
Hall). (CX 45, CX 46; TR June 13 p 27-30 [Harvey]) Fortunately,
Dr. Harvey mai ntai ned notes and records of the conversations at the
time. (CX 45, CX 46) This request for a fitness for duty exam
i mposed first on Dr. Hall was one of the precipitating factors in
Dr. Hall finding continued enploynment at Dugway so i ntol erabl e t hat
he felt conpelled to retire early, and he gave notice thereof the
foll owi ng nonth. Clearly the initial notice to Dr. Hall was
di sparate treatnment and the |later Dugway attenpt to cover up this
fact caused a dedi cat ed enpl oyee, apparently di sabled fromhis work
at Dugway, to be fired and suffer econom c |oss and psychol ogi cal
di stress as well, although Dr. Harvey was assisted in his departure
by Dugway to mnimze the consequences to him while Hall was not
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given such assistance, and | so find and conclude. (TR June 13 p
30-35 [Harvey])

Perhaps equally disturbing, and during this same critical time

frame just prior to Dr. Hal|'s decision to retire, is the decision
by Dugway Commander Col onel Conb to reconmmend revocation of Dr.
Hal | s security clearance after review ng a packet of information
submtted to him by M. Bowcutt for the purpose of informng
Colonel Cono’s decision on Dr. Hall’'s clearance which packet
i ncluded, of all things, promnently placed and referenced, Dr.
Hal | 's February, 1997 DOL whi stl ebl ower conplaint. (TR June 11 p
71-77 [Conp]; RX 1, RX 2, RX 3, RX 4) The cover note for the
packet directed the Conmander’s attention to the fact that such a
whi st | ebl ower conpl ai nt had been filed. (ld. ; RX 4) Colonel Cono
at trial clearly identified the packet which included Dr. Hall’s
DCOL conplaint as the informati on he read conpl etely and consi der ed
in making his decision to reconmmend revocation of Dr. Hall’'s
security clearance. (TR June 11 p 71-77) This is perhaps one of
the nost bl atant adm ssions of an enployer in a whistlebl ower case
to date, acknow edging, as it does, that one of the key adverse
actions contributingto Dr. Hall's forced early retirenent was nade
by Dugway at least in part because Dr. Hall had filed an
envi ronnment al whi st ebl ower conplaint with the DOL pursuant to the
federal environnmental statute enployee protection provisions
(which, of course, is itself protected activity).

Col onel Conp admitted that he knew Dr. Hall had the right and
an opportunity to respond before a final decision was nmade on his
security cl earance but Col onel Cono recommended revocation of Dr.
Hal|'s clearance without waiting to review Dr. Hall's response.
(TR June 11 p 77)

Wil e these circunstances, and the referenced testinony and
docunents are clear enough, if there was any renai ni ng doubt that
Dugway would retaliate against an enployee for reporting an
envi ronnental violation, one need |ook no further than Dugway’s
actions towards M. Judy Mran, as reflected in Dugway’' s own
records. Ms. Moran was an environnmental conpliance officer at
Dugway and Dugway records reflect unanbi guously that tw ce Dugway
took disciplinary action against Ms. Moran explicitly because she
al so reported potential environnental violations and dangers to the
State. (CX 131; TR 3354-3357; TR 2941-2945; TR 3095) Further, Ms.
Moran credibly testified that based on her experience as a Dugway
envi ronnental conpliance officer, if Dugway thought they woul d not
be caught, they would conceal and not report environnental
violations to the State. (TR 2935-2936)

As al ready noted above, during the January 1996 neeting with
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Colonel Kiskowski and Dr. Hal | ' s supervisors, the Col onel inforned
Dr. Hall via “counseling” that Dr. Hall should not be testifyingto
Congress or to conpliance agencies such as the State or EPA, or
even to M. Skeen's office, the Dugway |egal office, about his
concerns, at |least without first going to his managenent and gi vi ng
themthe information. (TR 5889-5890; TR June 11 p 18-20) Dr. Hall
took this conmunication for what it was, ie, the inposition of a
gag order in a hostile work environnment. 1f Col onel Kiskowski had
not known of Dr. Hall’s prior protected reporting to Congress, the
State environnental agency and others or was not concerned about
them there woul d have been no need for the Col onel to conduct this
“counseling session,” and | so find and concl ude.

The general attitude of Dugway towards enployees who report
concerns outside the chain-of-conmand was nade clear by GCeneral
Aiken in a public statenent. General Aiken stated in the Dugway
newsl etter that he had a deep concern with enpl oyees who reported
concerns to the I nspector General’s O fice outside their chain-of-
command. (CX 59)% There was a clearly stated Dugway policy from
the top down that required reporting of environnment violations and
concerns through the *“chain-of-command” first, and treated
enpl oyees who reported envi ronnental concerns outside the chain-of -
command to the State, EPA, OSHA, Congress, the 1G or even the
Dugway JAG or Environnental Ofice as disloyal, disobedient and
subject to disciplinary action. (TR 2954 [Mran]; TR June 11 p 18-
20 [ Stansbury]).

There were a nunber of instances of the use by Dugway of
i rregul ar procedures regarding Dr. Hall. One was Dugway’'s failure
tonotify Dr. Hall that his CPRP approval has been term nated. Dr.
Hall not only was renoved from the CPRP Program the programin
whi ch one has to be involved to access areas where chem cal warfare
agent i s present, which access, of course, was necessary for himto
do his job, but he was renoved from the program w thout his
know edge. (Id.)

Anot her maj or exanple of irregular procedure and disparate
treatnment involved Dugway requiring Dr. Hall to submt to a new
background investigation on the excuse that newy changed
regul ations required it when in fact the regulation in question
exenpted Dr. Hall as an enployee who had a valid background
investigation within five years of having been placed in a chem cal
duty position and who had no break in federal service. (RX 19)
Dugway’'s own Surety officers called by Dugway to testify confirned
Conpl ai nant’ s readi ng of the regul ation to exenpt enpl oyees in Dr.

3As also noted above, this is a senior military officer who
referred to Dr. Hall as a traitor for his protected activity.
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Hal | ' s situation.

Dr. Hall was never infornmed, and found out for the first tine
during trial, that his CPRP had been suspended, restricted or
term nated for nedical reasons.

One of the nost offensive actions by Dugway also strongly
evinces retaliatory notive. Dugway, after falsely accusing Dr.
Hal | of sexual harassnment during his first few years of enpl oynent
and protected activity, and even after Dr. Hall was cl eared of any
wr ong-doi ng and assured in witing by the then Commander Col onel
Cox that his record was clear (CX 14), raised the old allegations
from earlier years later in 1996 in an attenpt to influence
adversely the outcone of the third nental examand adversely affect
the outcome of Dr. Hall’'s CPRP and security clearance review
Dugway continued to pursue unreasonably such unfounded al | egati ons
t hroughout the trial, notw thstandi ng that no conpl ai ning Wi tness
could be produced (because there was no sexual harassnment to

conplain of), and notwithstanding a caution from this
Adm ni strative Law Judge that the alleged sweater incident was not
vi ewed as an unwarranted touching by the individual. This entire

epi sode will be further discussed bel ow

Anot her irregular procedure exanple is Dugway’'s failure to
erase fromDr. Hall’ s records the tenporary disqualification of Dr.
Hal | fromCPRP after Dr. Hall was reinstated, a failure contrary to
Arny regul ations and policy that require such erasure.

Another prinme exanple of irregular procedure in Dugway’ s
treatnment of Dr. Hall was the hastily called neeting by Col onel
Ki skowski with Dr. Hall in February, 1997 i n whi ch Ki skowski becane
angry with Hall and threatened term nation of Hall’'s enpl oynent.
There was a conplaint nade by the union after that neeting that
this was inproper procedure by nmanagenent to have on such short
notice a neeting with an enployee to discipline the enployee.
Commanding Colonel Cono later wote a neno directing Dugway
managers to cease such conduct and to honor the agreenent with the
Uni on to give adequate notice of such neetings. (TR June 11 p 63;
CX 11)

Anot her irregular procedure is evidenced in the attenpts by
managers at Dugway Provi ng Ground to provide biased i nformati on and
to withhold information from the nedical doctor doing the third
ment al exam nati on, Dr. McCann, related to the surety
(CPRP)/ security cl earance review by Dugway of Dr. Hall in order to
achieve a predetermined result: a renoval of Dr. Hall’'s security
clearance. Dr. Hall was not told what information had and had not
been provided to Dr. McCann and was given no opportunity to rebut
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it. Interestingly, when questioned closely regarding the nature of

the communications and information provided to Dr. McCann by

Dugway, Dr. McCann’s records cane up mssing, preventing
Conpl ainant even to this day from learning what actually
transpired, and I so find and concl ude.

In addition, there was disparate treatnment in the manner in
whi ch the security clearance review was applied, to Conplainant's
di sadvantage. Dr. Hall was told filing his Form 398-2 paperwork

was urgent, and he had to fill this information out within a few
days. He did so, and then he cane to learn later that his
col | eagues, whom he was told would have to undergo the sane
procedure, had not been required to fill out those forns and submt
to that review in sone cases for at least two years afterwards.
Thus, the sense of urgency applied only to Dr. Hall, and I so find

and concl ude.

Not wi t hst andi ng havi ng been cleared after two prior nental
exans, Dr. Hall was threatened with, and forced to undergo, athird
mental examlater in his career as part of his security clearance
i nvestigation, notw thstanding the fact that his prior nmental exans
had been passed successfully, and that no concern about those
ment al exans had been raised in the intervening years for security
cl earance purposes. It was only during the |ast years of his nore
i ntense whistle blowng and the Arny's nore intense retaliation,
1995, 1996 and 1997, that the Arny chose to raise fromthe grave
the i ssue of the nental exans and old | ong resol ved al | egati ons and
reinsert them into the new security clearance review although
Col onel Cox, in 1991, had assured Dr. Hall that he had a clean
sl ate at Dugway. (CX 14)

There was disparate treatnment of Dr. Hall in regard to being
required to submt to nental exam nations when enpl oyees who had
engaged in simlar or nore serious conduct were not required to
submt to such exans.

I rregul ar procedures and changi ng reasons for Dugway’s acti ons
against Dr. Hall, which evidence retaliatory notive, are reflected
in Dugway’ s conduct in first rating Dr. Hall as fully successful or
higher on all of his performance appraisals but then giving
contradictory performance information to the nental health
professionals examning Dr. Hall, and later at trial attenpting to
provide an entirely different performance rating for Dr. Hall using
a 1-10 conparati ve or personal potential based systemnever adopted
at Dugway.

Dugway recei ved the notification of the DOL/ OSHA i nvesti gati on
on February 24, 1997. The hostile adverse actions continued and
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intensified at that point in time, including the Conmmander’s
deci sion to recommend revocation of Hall’s security cl earance which
occurred about 3 weeks later. (TR June 11 p 71-72) Shortly after
Dugway recei ved notice of Hall's DOL conplaint, Dr. Brimnmhall handed
Hal | his review of the BZ report first draft and expressed concern
for sonething unpleasant awaiting Hall at the Editor's office.

The reasons given for his | owered performance eval uati ons were
pretext, they were fal se and specious, and | so find and concl ude.
In some cases, Dr. Hall, protesting those |owered eval uations,
actually was able to have other managers intervene and have those
performance eval uati ons i ncreased above what the initial managenent
rati ng was.

Dugway’' s assertions of poor performance by Dr. Hall due to
| ate reports were pretext because other enpl oyees had | ate reports
wi t hout receiving threats of termnation and in Dr. Hall’s case
the | ateness was due to the health i npacts of Dugway’'s retaliation
on Dr. Hall and orchestrated inposition of performance standards
for the BZ report through managers and the technical editor that
were inpossible to neet, all of which are part of the conspiracy
against Dr. Hall by the “team players” at Dugway.

Ill. ARGUMENT AND DISCUSSION

An inportant issue in these cases is the credibility of the
Conpl ai nant and that of his w tnesses. Respondent’s essentia
thesis on this issue is that Dr. Hall sinply is not credible, that
he has changed his version of events over the years, that his
witnesses had notives to give biased testinony against the
Respondent. As specific exanples, Respondent submits that several
times Dr. Hall has changed his story; Mchael LeFevre, the union
official, was biased against Colonel Kiskowski; Tom See is M.
LeFevre' s father-in-law, Dr. Peter Harvey is a friend and col | eague
of Dr. Hall; Judy Moran is also biased agai nst Respondent because
she had also received a letter of reprimand from her supervisor
Gary Bodily offered little evidence of value; Charlie Warr al so
offered littl e evidence of value, other than describing Dr. Hall as
“flakie”; M. Biltoft, as another wunion official, was also
antagoni stic toward the Respondent; and Marty Gray, a Utah state
enpl oyee, was surprised at the anount of personal information Dr.
Hal | put into his e-mails to himand other U ah enpl oyees.

O her exanples cited by the Respondent with reference to Dr.
Hal | are as foll ows:

Conpl ai nant has 1ied, exaggerated, played word ganmes and
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changed his story to prevail in this action. Complainant is an

employee who overreacted to the risks posed by test activities at

Dugway. Conpl ainant is msguided just Iike “Chicken Little” - he
m sunderstood the facts due to paranoid tendencies or just plain
lied.

As the hearing proceeded, according to Respondent, it becane
clear that Conplainant had a problem with telling the truth,
exaggerating and distorting events, experienced nenory |oss and
i ed about the facts, according to Respondent, who has al so accused
Conpl ainant’ s counsel of changing his argunents several tines
during the course of the hearing. Respondent also posits that Dr
Hal| has exaggerated the inportance of the Sinpson Butte
Demilitarization Site - as can be seen in his menm (CX 77),
Respondent descri bing Conpl ainant’s sel ective nenory as his nmain
pr obl em

Respondent al so suggests that sone enpl oyees understandably
tried to avoi d Conpl ai nant due to his personality and behavior, but
such avoi dance or shunning was not due to his whistlebl ow ng.

| disagree very strongly.

This Adm nistrative Law Judge, allowing for the wusual
hyperbol e found in an attorney’s brief, sinply cannot believe that
counsel truly believes those statenents. This is akin to saying,
“everyone else is correct, only the whistleblower is wong.”

Respondent also submits that Conplainant is arrogant and
abrasive and cannot get along with his co-workers - -

| disagree as he is wvery intelligent, dedicated and
consci enti ous individual. However, such arrogance can be
attributed to Ms. Christina Weel er, Dugway’ s Techni cal Editor, and
her arrogance was manifested in her testinony before ne, as even a
cursory reading of her testinmony will reflect that aspect of her
personality - - it’s quite obvious that she took pleasure in
criticizing and humliating and deprecating the work of Ph.D.
chem sts. That Ms. Weel er may have treated others in that fashion
is no defense herein, as it is apparent that she also was out to
get Dr. Hall.

Conpl ai nant’s co-workers went out of their way to make his
life at Dugway as miserable as possible sinply because he was not

a “team player.” \Wiile the term “team player” has a positive
connotation in sports, it is a pejorative teamin referring to one
who has engaged in protected activities, and | so find and
concl ude.
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While Respondent’s counsel refers to Conplainant as being a
perjurer, | strongly disagree. | observed Conpl ai nant’s demeanor
during fifty-seven (57) days of trial and | have credited his
testinony, and any confusion as to dates or events can sinply be
attributed to the passage of tinme. Fortunately, Dr. Hall kept good
notes as to who sai d what and when, and even tape recorded certain
conversations that put those conversations i nto proper perspective.
Here | refer specifically to the tape of Dr. Hall’'s evening
tel ephone talk with Ms. Deanna Dalton Carlson, a friend to this
date, notw thstanding the actions and pressures of certain at
Dugway to drag her into that conspiracy against Dr. Hall. Ms.
Carlson is the other individual in the so-called sweater incident.

A. BURDEN OF PROOF

The burden of proof in whistleblower cases has been well
described in prior decisions of the OCALJ and ARB. As | wote in
one of ny nore recent decisions:

In order to establish a primafacie case of unl awf ul
di scrimnation, a conplainant nust show t hat he engaged
in protected activity, that he was subjected to adverse
action, and that the respondent was aware of the
protected activity when it took the adverse action. A
conpl ainant al so nust present evidence sufficient to
raise the inference that the protected activity was the
likely reason for the adverse action. Dartey v. Zack
Co., Case No. 80-ERA-2, Sec. Dec., Apr. 25, 1983.
Viewing all of the evidence as a whole, the Conpl ai nant
has shown, by a preponderance of the evidence, that she
was discrimnated against for engaging in protected

activity. See Boudrie v. Commonwealth Edison Co. ,
1995- ERA-15 (ARB Apr. 22, 1997); Boytinv. Pennsylvania

Power & Light Co. , 1994-ERA-32 (Sec'y Cct. 20, 1995);
Marien v. Northeast Nuclear Energy Co. , 1993- ERA- 49/ 50
(Sec'y Sept. 18, 1995). To carry that burden Conpl ai nant
nmust prove that Respondent's stated reasons for
repri mandi ng Conpl ai nant are pretext, i.e. , that they are

not the true reasons for the adverse action and that the
protected activity was. Leveille v. New York Air Nat'l

Guard, 1994-TSC-3/4 (Sec'y Dec. 1, 1995); Hoffman v.
Bossert , 1994-CAA-4 (Sec'y 19, 1995).

Migliore v. Rhode Island Department of Environmental Management,
1998- SWD- 3, 1999- SWD-1, 1999-SWD-2 (ALJ RDO August 13, 1999).

As | also wote in anot her deci sion:
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In order for [Complainant] Anderson to prevail, she must
establish the following:

B. That she was engaged in a protected activity.

C. That she was discriminated against or received
disparate treatment by Metro.

D. That Metro knew of the protected activity when it took
the adverse action.

E. The protected activity was the reason for the adverse

action.

See Trimmer v. U.S. Dept. of Labor , 174 F.3d 1098, 1101
(10th Cir. 1999); Carrol v. U.S. Dept. of Labor , 78 F.3d
352, 356 (8th Cir. 1996); Simon v. Simmons Foods, Inc. ,

49 F.3d 386, 388 (8th Cir. 1995).

The traditional preponderance of evidence standard
is to be used in complaints under environmental

whistleblower statutes. See Martin v. Dept. of the Army ,
ARB No. 96-131 at 6 (July 30, 1999) and Ewald v.
Commonwealth of Virginia , Case No. 89-SDW-1at 11 (April

20, 1995).

Once a complainant has proved all the elements of
the prima facie case by a preponderance, the respondent

may rebut the prima facie case by presenting evidence
that it had a legitimate non-discriminatory motive for
the action taken. See Carroll v. Bechtel Power Corp. ,

91-ERA-46 (Sec'y February 15, 1995)(setting out the
general legal framework) "In any event, the complainant

bears the ultimate burden of proving by a preponderance

of the evidence that he was retaliated against in
violation of the law. ( Id.) and Agbe v. Texas Southern
University, ARB No. 98-072 (July 27, 1999)(respondent
does not carry the burden of proving a negative
proposition, that it was not motivated by complainant’s

protected activities when it took the adverse action.
Throughout, complainant has the burden of proving that

the employer was motivated, at least in part, by
complainant’'sprotectedactivities). Oncetherespondent

produces evidence that the complainant was subjected to

the adverse action for legitimate non-discriminatory
reasons, the rebuttable presumption created by
complainant’s prima facie showing drops from the case.
Carroll at 6.
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There is one variant to this format. Where an
employeeestablishesbyapreponderancethatillegitimate
reasons played a part in the employer’s adverse action,
the employer has the burden of proving by a preponderance
that it would have taken the adverse action against the
person for the legitimate reason alone. ( Id. ) This is
known as a dual motive case. If there is rebuttal, the
complainant, to prevail, must demonstrate that the
proffered reason for the adverse action is not the real
reason by showingthatdiscriminatoryreasons more likely
motivated the action or thatthe proffered explanationis
unworthy of credence. Texas Dept. of Comm. Affairs v.
Burdine , 450 U.S. 248, 256 (1981); If the trier of fact
decides there are dual motives, the respondent cannot
prevail unless it shows it would have reached the same

decision in the absence of protected conduct. Young V.
CBI Services, Inc., 88-ERA-8 (Sec’y Dec. 8, 1992), slip
op. at 6.

Andersonv. Metro Wastewater Reclamation District , ARBNO0.:98-087,

Case No.: 1997-SDW-7 (ALJ RDO Sept. 18, 2001).

B. DR. HALL IS AN EMPLOYEE COVERED UNDER, AND DUGWAY IS AN
EMPLOYER COVERED UNDER, THE FEDERAL ENVIRONMENTAL
STATUTES EMPLOYEE PROTECTI ON PROVI SI ONS, THAT IS, THE
DEPARTMENT OF LABOR HAS JURI SDI CTI ON OVER THE COMPLAI NTS
FILED BY DR HALL, AND DR HALL ENGAGED | N PROTECTED
ACTI VI TI ES UNDER THESE STATUTES

1. Sovereign Imunity Has Been Waived under All
but One of the Applicable Federal Statutes

Respondent appears to concede that the Resource Conservation
and Recovery Act (RCRA) and the act which it amended, the Solid
Waste Disposal Act (SWDA), apply here and that the Army is not
immune from actions under those acts, including under the employee
protection provisions. The case law and the Federal Facilities
Compliance Act at 42 U.S.C. 6961 make this clear. The case law,
including decisions by the ARB, one of which is quoted below, also
makes clear that several other federal environmental statutes at
issue here also contain an explicit waiver of sovereign immunity
(all but TSCA).
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Jurisdiction Over a Federal Government Entity

On the basis of our review of pertinent law, | find and
conclude that this forum does have jurisdiction over a federal
government entity and that Respondent is covered by and subject to
all but one of the statutes before me. As | wrote in one of my
decisions:

As an entity of the United States government, the Academy
cannotbe held liable unlessthe United States has waived

its sovereign immunity under the statutory provisions at

issue. Any waiver of the government’s sovereign immunity

must be "unequivocal.” United States Dep’t of Energy v.

State of Ohio, 503 U.S. 607, 615 (1992). We examine
whether the United States has waived its sovereign
immunity concerning the five whistleblower provisions

under which Berkman brought his complaints. This
examination is important because the remedies available

under the different environmental statutes are not
uniform. Berkman v. USCGA , ARB Nos. 97-CAA-2, 97-CAA-9
(January 2,1998)(amatter over which this Administrative

Law Judge presided).

(@) Comprehensive Environmental Response,
Compensation and Liability Act

The United States unequivocally has waived its sovereign
immunity under the CERCLA’s whistleblower provision. Marcus V.
U.S. Environmental Protection Agency , Case No. 92-TSC-5, Sec. Dec.
and Ord., Feb. 7, 1994, slip op. at 2-3; accord Poguev. U.S. Dep't
of Navy Mare Island Shipyard , Case No. 87-ERA-21, Sec. Dec., May
10, 1990, slip op. at 4-12, rev’d on other grounds sub nom. Pogue
v. Dep’t of Labor , 940 F.2d 1287 (9th Cir. 1990).

(b) Clean Water Act (CWA)

The whistleblower provision of the WPCA can apply to the
Federal government if the respondent Federal entity falls within
the "federal facilities" provision of that Act, which provides:

Each department, agency, or instrumentality of the executive,
legislative, and judicial branches of the Federal Government (1)
having jurisdiction over any property or facility, or (2) engaged
in any activity resulting, or which may result, in the discharge or
runoff of pollutants, and each officer, agent, or employee thereof
in the performance of his official duties, shall be subject to, and
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comply with, all Federal, State, interstate, and local
requirements, administrative authority, and process and sanctions
respecting control and abatement of water pollution in the same
manner, and to the same extent as any nongovernmental entity
including the payment of reasonable service charges.

33U.S.C. 81323 (1994). Thus, the United States unequivocally
has wai ved sovereign i munity under the WPCA.

(c) Clean Air Act (CAA)

The CAA has a simlar Federal facilities provision at 42

U S.C. 87418(a) (1994). The legislative history clearly indicates
that the CAA whistl ebl ower provision applies to facilities of the
United States: "This section is applicable, of course, to Federal

. . enployees to the sane extent as any enployee of a private
enpl oyer." H R Rep. No. 294, 95th Cong., 1st Sess. 326, reprinted
in 1977 U S. Code Cong. & Adm n. News 1405. See Jenkinsv. U.S.
Environmental Protection Agency , Case No. 92-CAA-6, Sec. Dec. and
Od., May 18, 1994, slip op. at 5.

(d) Solid Waste Disposal Act
Wth reference to the SWDA, its Federal facilities provision

applies to any Federal agency "having jurisdiction over any solid
wast e managenent facility or disposal site, or (2) engaged in any

activity resulting, or which my result, in the disposal or
managenent of solid waste or hazardous waste." 42 U S.C. 86961
(1994). The Secretary has found that the SWDA whistl ebl oner

provision applies to all entities of the United States governnment
by neans of the Federal facilities provision. Jenkins , slip op. at
7.

(e) Toxic Substances Control Act

In contrast, the United States has not waived its sovereign
i mmuni ty under the TSCA's enpl oyee protection provision, except for
certain whistleblower conplaints involving |ead- based paint.
Stephensonv.NASA , Case No. 94-TSC-5, Sec. Dec. and Od. O Rem,
July 3, 1995, slip op. at 6-8; accord Johnson v. Oak Ridge
Operations Office, United States Dep’t of Energy , ARB Case No. 97-
057, ALJ Case Nos. 95-CAA-20, -21, -22, Final Dec. and Od., Sept.
30, 1999, slip op. at 9.

Berkman v. U.S. Coast Guard Academy , Case Nos.: 97-CAA-2 and
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97-CAA-9 (ARB Dec. January 2, 1998)(a matter over which this
Administrative Law Judge presided).

( Resource Conservation and Recovery Act (RCRA)
a/k/a Solid Waste Disposal Act

Dugway argues that Dr. Hall’s discrimnation case should be
dismssed inits entirety due to lack of jurisdiction under RCRA
| disagree as the record is replete with evidence of Dr. Hall’'s
protected activities under RCRA. Dugway does not deny that it had
a RCRA hazardous waste permt. (TR June 12 p 21) Dugway managers,
in addition to Dr. Hall, testified that RCRA i ssues were involved
with the weapons, waste and contam nated sites that were the
subject of Dr. Hall's protected activities, as did Ms. Mdran. For
exanple, the lab chemcals inproperly disposed of down the I|ab
drains until Dr. Hall and the State stopped the practice were RCRA
wastes. (Hall Deposition [RX 116] June 5, 2001 p 21-22; TR June 11
p 142-43; TR June 12 p 30, 120, 121) The agents thensel ves and
agent contam nated wastes involved in the Carr Red Dirt, Sinpson
Butte and the nustard/Lewisite training sites are RCRA wastes. (TR
p 2933) The nunitions to be assessed via the PINS device are RCRA
wastes as evidenced by the State's treatnent of the Lakeside bonb
bei ng transported wi t hout a hazardous waste manifest. It also does
not take a psychic or regulatory expert to understand that cyani de
conpounds such as Dr. Hall determ ned was in the M 79 nystery bonb,
much to the surprise of Dugway, are hazardous wastes regul ated
under RCRA either specifically under regulations or under the
statutory definition or the imm nent hazard provision.

The Lewi site (because of its arsenic content) and the nustard
agent contam nants found at the Sinpson Butte site, the Carr Red
Dirt Site, and the nustard/Lewisite mne testing site are RCRA
regul ated wastes, and would al so be subject to enforcenent under
RCRA' s i mm nent and substantial endangernent provisions. (TR 2960
[Moran regarding Carr Red Dirt being RCRA issue]; 40 C.F.R part
261; 42 U.S.C. 88 6972(a)(1)(B), 6973)

The BZ bonbl ets were al so RCRA regul ated hazardous wastes at
a m ni numbecause of the reactive-expl osive-ignitable conponents of
the bonblets, as distinguished from the BZ agent itself which
Dugway and apparently the State treated as not being a RCRA
hazar dous wast e. (TR 2826 |[Dugway counsel adm ssion that nost
chem cal agents are regulated as hazardous waste in U ah except
BZ]; TR p 2953-2954 [ Moran, sane])

The PINS device was being relied on by Dugway to identify
whet her or not certain munitions contained chem cal warfare agent
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waste, and chemical warfare agent waste is RCRA regulated waste
(P999 and F999 RCRA waste codes in Utah). (TR 2826 [Dugway counsel
admission that most chemical agents are regulated as hazardous
waste in Utah except BZ]; TR p 2953-2954 [Moran, same])

Dugway has an inaccurately narrow view of the reach of RCRA.

For example, the imminent and substantial endangerment citizen and

EPA enforcement provisions in RCRA are broad indeed. See, 42
U.S.C. 88 6972(a)(1)(B) and 6973. The Resource Conservation and
Recovery Act (RCRA), via the citizen suit provision and a conpani on
provi sion for EPA enforcenent, prohibits the handling of solid or
hazardous waste in a manner that contributes to the creation of an
i mm nent and substantial endangernent to the public or the
environment (an inmm nent hazard). (Id. )

The standard for determ ning and “inmm nent and substanti al
endangernent” pursuant to RCRAis clearly and plainly stated in the
| anguage of the statute. RCRA provides the follow ng standard in
its citizen suit provision:

Except as provided in subsection (b) or (c) of this
section, any person may conmence a civil action on his
own behal f —-

() . N _

(B) against any person, including the United States and
any ot her governnental instrunmentality or agency, to the
extent permtted by the eleventh anmendnent to the
Constitution, and including any past or present
generator, past or present transporter, or past or
present owner or operator of a treatnent, storage, or
di sposal facility, who has <contributed or who is
contribution to the past or present handling, storage,
treatnment, transportation, or disposal of any solid or
hazardous waste which may present an imminent and
substantial endangerment to health or the environment.

42 U.S.C. 86972(a)(1)(B) (enphasis added)

RCRA' s i mm nent hazard provisions do not put an unreasonable
burden of proof on EPA or citizens to prove harmwth certainty.
Only threatened harm is required, not actual harm in order to
support a claim of immnent endangernent under RCRA, either 42
U S.C 86972(a)(1)(B) (citizen plaintiff) or 42 U S C 86973

(governnent plaintiff). Reserve Mining Company v. EPA , 514 F.2d
492, 519 (8" Cir. 1975); United Statesv. Vertac , 489 F. Supp. 870,
880-81 (E.D. Ark. 1980); United Statesv. Price , 688 F.2d 204, 213
(3d Cr. 1982); United States v. Waste Industries, Inc. , 734 F.2d

159, 166 (4" Gr. 1984).
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Under the imminent hazard provisions, the courts have the
authority to grant affirmative equitable relief to the extent
necessary to eliminate any risk posed by toxic wastes. Price , 688
F.2dat213-14; Middlesex County Board of Chosen Freeholdersv. New
Jersey , 645 F.Supp.715,722(D.N.J.1986); United Statesv. Ottati
& Goss, Inc., 630 F.Supp. 1361, 1393 (D.N.H. 1985).

The Solid Waste Disposal Act, also known as RCRA, is
prospective act designed primarily to preventimproper disposal of
hazardous wastes in the future. Waste Industries , 734 F.2dat166;
H.R. Committee Print No. 96-IFC, 96 h Cong.,1 S Sess. at 32 (1979)
(“the Eckhardt Report”).

The RCRA i mm nent hazard provisionis not specifically limted
to energency-type situations. Waste Industries , 734 F.2d at 165.
A finding of “lnmnency” does not require a show ng that actual
harmw || occur imediately so long as the risk of threatened harm
is present: An “inmmnent hazard” may be declared at any point in
a chain of events which may ultimately result in harm to the
publi c. Environmental Defense Fund v. Environmental Protection
Agency, 465 F.2d 528, 535 (D.C. Gr. 1972); Ottati & Goss, 630
F. Supp. at 1394.

A finding that an activity my present an inmmnent and
substanti al endangernment does not require actual harm United
States v. Waste Industries, Inc. , 734 F.2d 159 (4™ Cr. 1984)
“Endangernment” neans a threatened or potential harm and does not
require proof of actual harm Ottati & Goss, 630 F. Supp at 1394,

United States v. Vertac Chemical Corp. , 489 F. Supp. 870, 885 (E.D.
Ark. 1980); Ethyl Corp. v. EPA , 541 F.2d 1, 13 (D.C Cir.) (en
banc), certdenied , 426 U.S. 9041, 96 S.C. 2662, 49 L.Ed 2d 394
(1976); Dague v. City of Burlington , 935 F.2d 1343, 1355-1356 (2d
Cr. 1991), rev'd on other grounds, 112S.Ct.2638(1992); Gache v.

Town of Harrison, 1993 WL 30476, *6(S.D.N.Y. 1993).

By enacting the endangerment provisions of RCRA and [Safe

Drinking Water Act], Congress sought to invoke the broad and

flexible equity powers of the federal courts in instances where

hazardous wastes threatened human health. S.Rep.No. 96-172, 96 th
Cong. 1 st Sess, at 5, reprinted in, (1980) U.S. Code Gong. & Ad.

News 5019, 5023. These provisions have enhanced the courts’
traditional equitable powers by authorizing the issuance of
injunctions when there is but a risk of harm a nore |enient
standard than the traditional requirenment of threatened reparable
har m H. R Rep. No. 96-191, 96" Cong., 1% Sess., at 45 (1979);
H R Re.No. 93-1185 939 Cong., 2™ Sess., reprinted in (1974) U. S
Code Cong. & Ad. News 6454, 6488. United Statesv. Price , 688 F. 2d
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204, 211 (3d Cir. 1982).

The unequivocal statutory language andthelegislative history
make it clear that congress intended to confer upon the courts the
authority to grant affirmative equitable relief to the extent
necessary to eliminate any risks posed by toxic wastes. Price, 688
F.2d at 213-214. Congress, in the endangerment provisions of RCRA
sought to invoke nothing less than the full equity powers of the
federal courts in the effort to protect public health, the
environment, and public water supplies from the pernicious effects
of toxic wastes. Price , 688 F.2d at 214.

Congress in amending RCRA in 1984 recognized and affirmed the
Price court’s interpretation of the broad equitabl e powers provided
by the Act. H. R Rep. No. 98-198, 98" Cong., 2d Sess., at 48
(1984), reprinted in, 1984 U S. Code Cong. & Ad. News 5576, 5607.
In light of this broad RCRA authority to address not only rel eases
of hazardous waste but the potential release of hazardous or solid
waste that ay pose a risk of harm and given that an enpl oyee does
not have to be substantively correct regarding the perceived
violation to be protected, there can be little doubt that Dr.
Hal | s internal and external reports regardi ng uncontroll ed waste
sites containing chem cal warfare agents and/or their byproducts,
concerni ng i nadequate tests for decl aring agent contam nated itens
clean and agent free before they are discarded or reused,
concerning failure to properly identify the chem cal contents of
ol d recovered nunitions which may due to that error be treated or
handl ed i n a dangerous manner (e.g. wth inconpatible chem cals),
to nane a few, fall under the jurisdiction of the DOL via the
enpl oyee protection provision of RCRA, and I so find and concl ude.

2. No Military Exemption Applies

Dugway relies on the Adm nistrative Procedure Act (APA), 5
US. C. Section 554, and on the Suprene Court decision in
Department of Navy v. Egan , 484 U.S. 518 (1988) in asserting its
position that mlitary affairs matters, including security
cl earance decisions, are exenpt fromreview by DOL and the courts
under the federal environnmental statutes. However, the Suprene
Court’s decision in Egan relates only to limts of judicial review
on the nerits or substance of security clearance decisions in a
specific context, and does not establish a broad mlitary affairs
exenption. Egan concerned the authority of the MSPB to determ ne
t he substantive correctness of a security clearance decisionin the
context of merit system law that is more narrow than the
environmental statutes in question in the instant case . Unlike in
Egan, under the environnmental statutes there is a broad grant of
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authority for the DOL and the courts to review any form of
discrimination, not just a finite list of narrowly defined adverse

actions. Egan does not stand for the proposition that the DOL in

an environmental whistleblower case cannot determine whether a
decision regarding a security clearance was made with an illegal
discriminatory motive asindicated by, forexample, directevidence

of retaliatory motive such as the agency basing the security
clearance decision in whole or part on an employee having filed a
whistleblower complaint with the DOL or by indirect circumstantial
evidence such as use of irregular procedure and disparate

treatment. The application of Egan depends on, inter alia, what
type of action is to be challenged, and what type of relief is
sought.

Notwithstanding Egan, an act of suspending a security
clearance and a notice to remove that clearance can still be prima

facie evidence of retaliatory motive and a challengeable adverse

action under the environmental statutes. Evenifthe remedy is not

available of undoing a security clearance decision on its
substantive merits, per se, the circumstances surrounding the
decision can nonetheless be taken as evidence of retaliatory motive

and an adverse action under the environmental statutes via, for

example, use of irregular procedure or disparate treatment.

Whether the DOL and courts in environmental discrimination
cases can dictate a change in the substance of a security clearance
decision, if illegal discriminatory intent is shown to have
infected the decision process, appears to not have been
specifically decided and settled by the courts. But there is long
standing Supreme Court precedent establishing the strong
presumption thatjudicial review of agency action will be available
and establishing the availability of judicial review of an illegal
decision process even where the law would otherwise clearly
prohibit review of the substance or merits of the decision. See,

e.g., Bowen v. Michigan Academy Family Physicians , 476 U.S. 667
(1986).

As the U.S. Supreme Court held:

We begin with the strong presumption that Congress
intends judicial review of administrative action. From
thebeginning "our cases [have established]thatjudicial
review of a final agency action by an aggrieved person
will not be cut off unless there is persuasive reason to
believe that such was the purpose of Congress." Abbott

Laboratoriesv. Gardner , 387 U.S.136,140(1967) (citing
cases). See generally L. Jaffe, Judicial Control of
Administrative Action 339-353 (1965). In Marbury v.
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Madison , 1 Cranch 137, 163 (1803), a case itself
involving review of executive action, Chief Justice

Marshall insisted that "[the] very essence of civil

liberty certainly consists in the right of every

individual to claim the protection of the laws." Later,

in the lesser known but nonetheless important case of

United States v. Nourse , 9 Pet. 8, 28-29 (1835), the
Chief Justice noted the traditional observance of this

right and laid the foundation for the modern presumption

of judicial review:

"It would excite some surprise if, in a government of
laws and of principle, furnished with a department whose
appropriate duty it is to decide questions of right, not

only between individuals, but between the government and
individuals; a ministerial officer might, at his
discretion, issue this powerful process. . . leaving to

the debtor no remedy, no appeal to the laws of his
country, if he should believe the claim to be unjust.
But this anomaly does not exist; this imputation cannot
be cast on the legislature of the United States."

Committees of both Houses of Congress have endorsed this

view. Inundertaking the comprehensive rethinking ofthe

place of administrative agencies in a regime of separate

and divided powers that culminated in the passage of the

Administrative Procedure Act (APA), 5 U S. C 88 551-
559, 701-706, the Senate Comm ttee on the Judici ary renar ked:

"Very rarely do statutes withhold judicial review It has
never been the policy of Congress to prevent the
adm ni stration of its own statutes frombeing judicially
confined to the scope of authority granted or to the
obj ectives specified. Its policy could not be otherw se,
for in such a case statutes would in effect be blank
checks drawn to the credit of some adm nistrative officer
or board.” S. Rep. No. 752, 79th Cong., 1st Sess., 26
(1945).

Accord , H R Rep. No. 1980, 79th Cong., 2d Sess., 41
(1946). The Committee on the Judiciary of the House of
Representati ves agreed that Congress ordinarily intends
that there be judicial review, and enphasized the clarity
with which a contrary intent nust be expressed:

"The statutes of Congress are not nerely advisory when

they relate to adm nistrative agencies, any nore than in
ot her cases. To preclude judicial reviewunder this bill
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a statute, if not specific in withholding such review,

must upon its face give clear and convincing evidence of

an intent to withhold it. The mere failure to provide
specially by statute for judicial review is certainly no
evidence of intent to withhold review." Ibid.

Taking up the language in the House Committee Report,

Justice Harlan reaffirmed the Court’s holding in Rusk v.
Cort , 369 U.S. 367, 379-380 (1962), that "only upon a

showing of 'clear and convincing evidence’ of a contrary

legislative intent should the courts restrict access to

judicial review." Abbott Laboratories v. Gardner , 387
U.S., at141 (citations omitted). This standard hasbeen

invoked time and again when considering whether the

Secretary has discharged "the heavy burden of overcoming

the strong presumption that Congress did not mean to

prohibit all judicial review of his decision," Dunlop v.
Bachowski, 421 U.S. 560, 567 (1975). ...

We ordinarily presume that Congress intendsthe executive
to obey its statutory commands and, accordingly, that it
expects the courts to grant relief when an executive
agency violates such a command.

Id.

In view of the foregoing, it is apparent that there is no law
that prohibits the DOL and courts from reviewing the process used
in the security clearance decision for evidence of retaliation and,
if found, providing some remedy to the complainant, even if the
remedy may have to be limited to matters other than controlling the
substantive outcome of the clearance decision. 4 Inany case, there
is no authority that prohibits consideration of an illegal and
retaliatory clearance decision process for the purpose of
establishing the elements of a whistleblower case such as protected
activity, retaliatory motive, adverse action, and management
knowledge of the action (versus who does and does not get a
clearance). There is nothing in Egan that exempts the Army from
compliance with federal environmental laws or authorizes the Army
to use security clearancesto retaliate againstemployees whoraise
environmental and safety concerns. First Amendment concerns would
be raised by any attempt to “l egal ize” such discrimnation for
rai sing concerns on matters of public inport such as the inproper
handl i ng of chem cal warfare agents, and | so find and concl ude.

4This issue is not present in the case at bar because Dr. Hall, as
further discussed below, does not seek reinstatement.
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Further, in regard to potential application of any APA
exemption for military affairs via 5 U.S.C. Section 554, assuming
DOL proceedings under the environmental statutes are the type of
proceeding to which such APA language was intended to apply, there
is nothing uniquely military that is deserving of protection from
judicial or agency review involved in a military agency functioning
as an employer and illegally creating a hostile work environment,
issuing improper ratings on performance evaluations, directly
expressing hostility towards a Conpl ai nant’ s protected activities,
i ssuing gag orders to prevent enployees fromengaging in protected
activity, and so forth. These types of conduct, even though they
happen to occur at a mlitary facility, do not involve national
security issues or uniquely mlitary functions, ie., do not
represent “the conduct of mlitary or foreign affairs functions” as
that phrase is used in 5 U S. C. Section 554, and | so find and
concl ude.

Further, the APA provision at 5 U S . C Section 554 nerely
makes i napplicable the APAin the case of “the conduct of mlitary
or foreign affairs functions” but does not restrict application of
| at er enacted environnmental statutes and the regul ati ons t hereunder
to environmental whistleblower cases involving mlitary agency
enpl oyers. The Congress clearly intended for the mlitary to be
bound by the federal environnmental | aws and t he state environnental
| aws, like any other polluter. Congress nmade that very clear in
the Federal Facility Conpliance Act at 42 U S. C. 6961, as one
exanple, and I so find and concl ude.

It should be noted that in Johnsonv.OakRidge , ARB. 97-057,
Septenber 30, 1999 the ARB appeared to decide, at |east by
inplication, that security clearance issues could be addressed in
an environnmental whistleblower case if the clearance issue was
clearly the subject of protected activities under the environnental
statutes (which was found not to be the case there).

3. Complainant Engaged in Protected Activities,
and Did So with a Reasonable Good Faith Belief
That Environmental Laws Were Violated

This case proceeded to a full hearing on the nerits.
Accordi ngly, exam ni ng whether or not Conpl ai nant has established
a prima facie case is no longer particularly wuseful and this
Adm ni strative Law Judge wi Il consider whether, viewng all of the
evi dence as a whol e, the Conpl ai nant has shown, by a preponderance
of the evidence that he was di scrimnated against for engaging in
protected activity. SeeBoudriev. Commonwealth Edison Co. , 1995-
ERA-15 (ARB Apr. 22, 1997); Boytin v. Pennsylvania Power & Light
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Co., 1994-ERA-32 (Sec’'y, OCct. 20, 1995); Marien v. Northeast

Nuclear Energy Co. , 1993-ERA-49/50 (Sec’y, Sept. 18, 1995). To
carry that burden Conpl ai nant nust prove that Respondent’s stated
reasons for reprimandi ng Conpl ai nant are pretext, ie, that they
are not the true reasons for the adverse action and that the
protected activity was. Leveille v. New York Air Nat’' | Guard,
1994-TSC-3/4 (Sec’'y Dec. 1, 1995); Hoffman v. Bossert , 1994- CAA- 4
(Sec’y 19, 1995). It is not sufficient that Conplainant establish
that the proffered reason was unbelievable; he nust establish
intentional discrimnation in order to prevail. Leveille, supra

On the basis of the totality of this closed record, | find and
concl ude that Conplainant’s engagenent in protected activity has
been overwhel m ngly established in this case. He rai sed conplaints
both internally within his chain-of-command, and externally to
third parties.® | found Conplainant’s testinony nost credible and
convincing on this issue. Specifically, | find that, virtually
from the start of his enployment wth Dugway, Conplainant has
repeatedly raised his concerns both internally and to the U ah
agency. Conplainant’s concerns were that the procedures, nethods,
and policies of Dugway were causing direct violations of pertinent
statutes and regulations. | find and conclude that these actions
constitute protected activity under the several Acts before ne,
with the exception of TSCA.

Simlarly, the evidence clearly establishes that Respondent
knew of Conpl ainant’s engaging in these protected activities, as
his conplaints were always |l ogged with his first |ine supervisor
and el sewhere in his chai n-of-command.

Even t hough Respondent di sagreed with Conpl ai nant' s i nsi stence
about the proper procedures, Respondent has not shown that
Conpl ainant's position was unreasonable. See generally Yellow
Freight Sys. v. Reich , 3 F.3d 76 (2d Gir. 1994) (wherein the Court
hel d an enpl oyee need not prove the existence of an actual safety
defect to have engaged in protected activity under an anal ogous
whi st ebl ower statute, the Surface Transportation Act); Crow v.
Noble Roman’s, Inc. , 1995-CAA-8 (Sec'y Feb. 26, 1996) (the CAA
protects enployee's work refusal that is based on a good faith,
reasonable belief that doing the work wuld be wunsafe or
unheal t hy); Minard v. Nerco Delamar Co. , 1992- SWD-1 (Sec'y Jan.
25, 1994) (concluding that whistleblower protection applies to
where a conpl ainant is m staken, so long as conplainant's belief is

5The law is clear that both internal and external complaints are
protected by the whistleblower statutes. See Dodd v. Polysar Latex :
1988-SWD-4 (Sec’y Sept. 22, 1994).

-52-



reasonable); Scerbov. Consolidated Edison Co. of N.Y., Inc. , 1989-
CAA-2 (Sec’y Nov. 13, 1992) (protection is not dependent upon

actually proving aviolation). In fact, itis well established that

Complainant arrived at his recommendations that the Respondent was

violating the Acts based on his extensive training and experience.

Further, the evidence establishes that many of the issues in

controversy were anything but clear cut.

The nature of Dr. Hall's protected activities has been
detail ed above in the findings of fact and these are incorporated
herein at this point. Moreover, the |l aw defining what is protected
activity, as described below, clearly enconpasses Dr. Hall’s
actions described above in raising his environnental concerns
internally and externally. Dr. Hall's actions in raising RCRA
CERCLA, SDWA, CWA, and CAA concerns regarding Sinpson Butte and
Lewisite, the nustard agent in the Carr Red Dirt, the Lakesi de Bonb
and M/9 nystery bonb, the BZ bonblets, the inproperly stored waste
chem cals and a nunber of other matters spelled out supra, are
classic protected activities, and | again so find and concl ude.

The Secretary of Labor has repeatedly held that the
reporting of safety or quality concerns internally to
one's enployer is protected activity under the Solid
Wast e Di sposal Act. SeeDoddv.PolysarLatex , 1988- SWD- 4
(Sec'y Sept. 22, 1994); Conaway v. Instant Oil Change,

Inc. , 1991-SWD-4 (Sec'y Jan. 5, 1993). The Secretary has
noted that, "An enployee's internal conplaints are the
first step in achieving the statutory goal of pronoting
safety."” Dodd v. Polysar Latex , 1988-SWD-4 (Sec'y Sept.
22, 1994).

Migliore v. Rhode Island Department of Environmental Management,
1998- SWD- 3, 1999- SWD-1, 1999-SWD-2 (ALJ RDO August 13, 1999).

Courts and the Secretary of Labor have broadly construed
the range of enpl oyee conduct which is protected by the
enpl oyee prot ecti on provi sions contai nedin environnental
and nucl ear acts. See S. Kohn, The WhistleblowerHandbook
35-47 (1990). Exanples of the types of enpl oyee conduct
whi ch the Secretary of Labor has held to be protected
i nclude: making internal conplaints to managenent, [ 3]
reporting all eged violations to governnental authorities
such as the Nucl ear Regul atory Conm ssion ("NRC') and t he
Envi ronnmental Protection Agency, threatening or stating
an intention to report alleged violations to such
governnental authorities, and contactingthe nedia, trade
unions, and citizen intervenor groups about alleged
violations. Id.
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As | also wrote in another decision:

This claim deals with internal complaints to
Respondent's management because on April 20, 1992,
Complainant advised Lionel Banda that there were serious
and widespread violations in Respondent's "Access
Screening Program” for technicians granted unescorted
access to nuclear power plants and other public
utilities. The totality of this closed record leads to
the conclusionthatComplainantreportedtheseviolations
to the Employer and that he forced the Employer to report
these violations to the appropriate governmental
authority, such as the NRC, as well as the affected
public utilities.

Creekmore v. ABB Power Systems Energy Services, Inc. , 93-ERA-24
(ALJ Sept. 1, 1994) (a matter over which this Administrative Law
Judge presided).

As | also wrote in another decision:

The employee protection provisions have been
construed broadly to afford protection for participation
inactivitiesinfurtherance ofthe statutory objectives.

Marcus v. U.S. Environmental Protection Agency ,
1996-CAA-3 (ALJ Dec. 15,1998), slip op. atp. 25, citing
Tyndall v. U.S. Environmental Protection Agency ,
93-CAA-6, 95-CAA-5, ARB June 14, 1996). Protected

activities include employee complaints which "are

grounded in conditions constituting reasonably perceived

violations of environmental acts." Jonesv. ED&G Defense
Materials., Inc.,95-CAA-3 (ARB Sept. 29, 1998), slip op.
at p. 8, citing Crosby v. Hughes Aircraft Co. , Case No.

85-TSC-2, Sec. Final Dec. and Ord., Aug. 17, 1993, slip

op. at 26, aff'd, Crosby v. United States Dep’t of Labor,

1995 U.S. LEXIS 9164(9th Cir.); Johnson v. Old Dominion
Security , Case Nos. 86-CAA-3, et seq., Sec. Final Dec.

and Ord., May 29, 1991, slip op. at 15. Raising internal

concerns to an employer, as well as the filing of formal

complaints with external entities, constitute protected

activities under 824.1(a). Melendez v. Exxon Chemicals
Americas , ARB No. 96-051, ALJ No. 1993-ERA-6 (ARB July
14, 2000), slip op. at p. 10.

Rai sing conpl ai nts about worker health and safety
"constitutes activity protected by the environnental acts
when such conplaints touch on the concerns for the
environment and public health and safety that are
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addressedbythose statutes.” Melendezv. Exxon Chemicals

Americas, supra at p. 10. See also Jonesv. ED&G Defense
Materials, Inc., supra at p. 8, citing Scerbo .
Consolidated EdisonCo ., CaseNo.86-ERA-2,Sec.Dec.and

Ord., Nov. 13, 1992, slip op. at 4-5. Further, the

gathering of evidence in support of a whistleblower

complaint, including the gathering of evidence by means

of tape recording, is a type of activity that has been

held to be covered by the employee protection provisions
referenced at 29 C.F. R 824.1(a). Melendez v. Chemicals
Americas, supra at p. 10.

Andersonv. Metro Wastewater Reclamation District , ARB No.: 98-087,
Case No.: 1997-SDW 7 (ALJ RDO Sept. 18, 2001) (a matter over which
| presided).

As | also wote nore recently:
Conpl ai nant's engagenent in protected activity has

been overwhel m ngly established in this case. She rai sed
conplaints both internally w thin her chain-of-conmand,

and externally to the EPA I found Conplainant's
testinony nost credible and convincing on this issue.
Specifically, 1 find that from the 1996 proposed
reorgani zation to the present, Conpl ai nant  has

repeatedly raised her concerns that RIDEM was taking
action that conprom sed the RCRA enforcenment program
Conpl ai nant' s concerns were that the procedures, nethods,
and policies of RIRDEMwere causing direct violations of
the RCRA. | find and conclude that these actions
constitute protected activity under.

Even t hough Respondent di sagreed wi th Conpl ai nant's
i nsi stence about the proper RCRA procedures, Respondent
has not shown that Conpl ainant's position was
unr easonabl e. See generally Yellow Freight Sys. v.
Reich , 38 F.3d 76 (2d G r. 1994) (wherein the Court held
an enpl oyee need not prove the existence of an actual
safety defect to have engaged in protected activity under
an anal ogous whi stl ebl ower statute, the Surface
Transportation Act); Crow v. Noble Roman’s, Inc. ,
1995- CAA- 8 (Sec'y Feb. 26, 1996) (the CAA protects
enpl oyee's work refusal that is based on a good faith,
reasonabl e belief that doing the work woul d be unsafe or
unheal t hy); Minard v. Nerco Delamar Co. , 1992- SWb-1
(Sec'y Jan. 25, 1994) (concluding that whistleblower
protection applies to a case where a conplainant is
m st aken, so | ong as conpl ainant's belief is reasonable);
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Scerbo v. Consolidated Edison Co. of N.Y., Inc. ,
1989-CAA-2 (Sec’y Nov. 13, 1992) (protection is not
dependentupon actually proving aviolation). Infact, it

is well established that Complainant arrived at her
recommendations that the Respondent was violating the

RCRA based on her extensive training and experience in

the environmental enforcement area. Further, the

evidence establishesthatmany ofthe enforcementactions

in controversy were anything but clear cut.

Migliore v. Rhode Island Department of Environmental Management,
1998-SWD-3, 1999-SWD-1, 1999-SWD-2 (ALJ RDO August 13, 1999).

The Kemp case requirement, see Kemp v. Volunteers of America
of Pennsylvania, Inc. , ARB No.00-069, ALJNo. 2000-CAA-6 (ARB Dec.
18, 2000), that Complainant have a reasonable good faith belief
that environmental laws were violated is well satisfied here. The
asbestos in the basement circumstances in Kemp are facts that do
not resemble the facts here which involve, inter alia, chemical
warfare agent having been disposed of in the open environment at
the Simpson Butte, Carr Red Dirt, and mustard/Lewisite mine test
sites, incompatible chemicals stored so as to create arisk of fire
and explosion, chemicals dumped via drains into sewers and from
there to unlined lagoons, and violations of RCRA that do not
require a release to constitute a violation (such as the RCRA
requirement to prevent releases, see 40 C.F.R. Sections 264.15,
264.31; Section 270.30) to name a few examples of many identified
in the findings of fact above and established in the record.

Further, it was clear that because of the volatile nature of the
chemical agents and the limited air flow control in the Dugway Chem
Lab that the State environmental agency considered a release of
even a small amount of agent inside the Chem Lab building to be a
release to the environment, and | so find and conclude. (Hall
Deposition [RX 116], June 5, 2001 p 25-26)

C. THE EMPLOYER DUGWAY PROVING GROUND HAD KNOWLEDGE OF DR.
HALL' S PROTECTED ACTI VI TI ES

The record is replete with evidence that Dugway knew of Dr.
Hal | s protected activities and numerous exanpl es of such evi dence
have already been detail ed above. Dugway knew because Dr. Hall
made many of his protected reports directly to his managers and
hi gher | evel supervisors, as in Berkman.

As | wote in Berkman:

Simlarly, the evidence clearly establishes that
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Respondent knew of Complainant's engaging in these
protected activities, as his complaints were always
logged with his first line supervisor and elsewhere in

his chain-of-command.

Berkman v. U.S. Coast Guard Academy , Case Nos.: 97-CAA-2 and
97-CAA-9 (ARB Dec. January 2, 1998). As the findings of fact,
supra, make clear, there was virtually no example of Dr. Hal |’ s

protected activities of which Dugway was unaware.

| strongly disagree with Respondent that Dugway was aware of
Conpl ainant’ s protected activities only “a fewtines.” This record
is replete with many instances thereof, alnost fromthe start of
his enpl oynment at Dugway, sinply because the word quickly spread
that he was not a “team player” and could not be trusted.
Conpl ai nant woul d | ater even be called “traitor” by a very high
ranking mlitary officer.

D. ADVERSE ACTIONS WERE TAKEN BY RESPONDENT EMPLOYER DUGWAY
PROVING GROUND AGAINST DR. HALL

It is clear fromthe applicable | aw di scussed herei n defining
what constitutes adverse actions by an enpl oyer agai nst an enpl oyee
that are actionable under the environnmental statutes if perforned
with discrimnatory intent, that the nunmerous actions by Dugway
agai nst Dr. Hall docunented in the record and deli neated above are
the type of actions that are within the scope of the enployee
protection provisions of RCRA, SDWA, CWA, CERCLA and the CAA

An "adverse action" has been defined as sinply sonething
unpl easant, detrinental, even wunfortunate, but not
necessarily (and not usually) discrimnatory." Marcusv.
U.S. Environmental Protection Agency , 1996- CAA-3 (ALJ
Dec. 15, 1998), slip op. at p. 28, citing Stone & Webster
Engineering Corp. v. Herman , 115 F.3d 1568, 1573 (11lth
Gr. 1997). Under 29 C F.R 824.2(b), as amended, an
enployer is deened to have violated the particular
statutes and regulations "if such enpl oyer intim dates,
t hreatens, restrains, coerces, blacklists, discharges or
in any other manner discrimnates agai nst any enpl oyee"
because of protected activities. Consistent with this
regul ati on, a wi de range of unfavorabl e actions has been
held to constitute adverse action within the context of
enpl oynment di scrimnation conplaints. Melendez v. Exxon
Chemicals Americas, supra at 24.

Andersonv. Metro Wastewater Reclamation District , ARB No.: 98-087,
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Case No.: 1997-SDW-7 (ALJ RDO Sept. 18, 2001).

Discrimination means disparate treatment. It means

treating one employee less favorably than another for a

forbidden reason. See Teamsters v. United States , 431
U.S. 324, 335 n. 15 (1977). An employer may treat one

employee less favorably than another in many different

ways. Any such less favorable treatment is adverse

action. Termination, suspension and discipline are

obvious forms of adverse action, but they are not

exclusive. Indeed, the seminal case establishing the

model for proving discrimination, McDonnell Douglas v.
Green, involved none of those.

Creekmore v. ABB Power Systems Energy Services, Inc. , 93-ERA-24
(ALJ Sept. 1, 1994).

An adverse employment action can be in the form of

tangible job detriment or a hostile work environment.

Smith v. Esicorp, Inc. ,  93-ERA-16, at p. 3 (Secy
3/13/96). ... Complainant also alleges he has been
subjectedtoretaliatory harassment, whichisaviolation

of the applicable whistleblower statutes. Smith , supra ,
at p. 11; Marien , Supra, at p. 4. Hostile work
environment cases involve issues of the environment in

which the employee works and not tangible job detriment.

Smith , supra, at p.11.Forharassmentto be actionable,

it must be sufficiently severe or persuasive as to alter

the conditions of employment and create an abusive

working environment. Id. at pp. 4-5 ( Citing Meritor
Savings Bank v. Vinson , 477 U.S.57,67 (1986). See also
English v. General Elec. Co. , 85-ERA-2 (Sec’y 2/13/92)

(in which the Secretary applied the Meritor decision for

guidance in the case of an alleged hostile work

environment in violation of an analogous whistleblower

statute, the ERA). In Harris v. Forklift Sys., Inc. , 114
S. Ct. 367 (1993), the Supreme Court discussed some of

the factors that may be weighed but emphasized that

whether an environment is hostile or abusive can be

determined only by looking at all the circumstances.

Berkman v. U.S. Coast Guard Academy , Case Nos.: 97-CAA-2 and
97-CAA-9 (ARB Dec. January 2, 1998).

A finding of constructive dischargerequires proving that
the employer, rather than acting directly, deliberately
makes an enpl oyee’s working conditions so difficult,
unpl easant, wunattractive, or unsafe that an objective
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reasonable person would have felt compelled to resign,

ie. , that the resignation was involuntary. See
generally Mosley v. Carolina Power & Light Co. , 94-ERA-23
(ARB 8/23/96)(citing Nathaniel, supra; Johnson v. Old

Dominion Security, 86-CAA-3 (Secy’ 5/29/91). See also
Guice-Mills v. Derwinski , 772 F.Supp. 188 (S.D.N.Y.
1991), aff’'d, 967 F.2d 794 (2d Cir. 1992); Lopez v. S.B.
Thomas, Inc., 831 F.2d 1184 (2d Cir. 1987); Tal bert,

supra. Thus, the adverse consequences flowing from an
adverse employment action generally are insufficient to
substantiate a finding of constructive discharge.

Rather, the presence of “aggravating factors” is
requi red. Nathaniel, supra (citing Clark v. Marsh , 665
F.2d 1168, 1174 (D.C. Gr. 1981). See also Stetsonv.

Nynex Serv. Co., 995 F.2d 355 (2d Cir. 1993).
Concei vably, a constructive di scharge coul d occur through
medi cal or physical inability. Spence v. Maryland

Casualty Co., 803 F. Supp. 659, 667 (WD.NY.

1992)(reason| ng that Lopezyv.S.B. Thomas, Inc., Supra
does not require that a constructive discharge be
denonstrated only by an affirmati ve resignation).

Onh the one hand, the Secretary has noted that
circunstances sufficient to render a resignation
i nvol untary include a pattern of discrimnatory treatnent
and “l ocking” an enployee into a position from which no
relief seem ngly can be obtained. Johnson,supra , at n.
11 (citing Clark , 665 F.2d at 1175); Satterwhite v.

Smith , 744 F.2d at 1382-1383). On the other hand, it is
insufficient that the enployee sinply feels that the
quality of his wrk has been wunfairly criticized.
Mosley, supra ( citing Stetson , 995 F.2d at 360).
Furt hernore, when an enpl oyee’s performance i s poor, “an
enpl oyer’ s conmuni cati on of the risks [of discipline for
that poor performance] does not spoil the enployee's

decision to avoid those risks by quitting.” Id. at p. 4
(quoting Henn v. National Geographic Society , 819 F.2d
824, 829-30 (7" Cir. 1987), cert. denied , 484 U. S. 964
(1987) .

The Secretary has adopted the majority position for
det erm ni ng whet her or not there has been a constructive
di scharge. As was succinctly stated in the matter of
Hollis v. Double DD Truck Lines, Inc. , 84-STA-13, at p.
4 (Sec’y March 18, 1995) it is not necessary to showt hat
the enpl oyer intended to force a resignation, only that
he intended the enployee to work in the intolerable
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conditions.

Berkman v. U.S. Coast Guard Academy , Case Nos.: 97-CAA-2 and 97-
CAA-9 (ARB Dec. January 2, 1998).

There can be no doubt on this record that Dugway took a number
of adverse actions against Dr. Hall. The more obvious ones
included lowered performance ratings, negative statements in
performance ratings, transfer to the JOD from the chem lab, a
twelve month transfer thereafter reduced to 120 days, removal of
Dr. Hall's approval inthe CPRP program, suspension and recommended
revocation of his security clearance, creation of a hostile work
environment, three mental examinations, threatened discharge, and
constructive discharge/forced retirement, all of which adverse
actions have been discussed above.

Dr. Hall also faced direct expressions of anger and hostility
because of his protected activities. The hostile work environment
included the actions listed above and use of slander, innuendo and
breaches of privacy and confidence toimpugn Dr. Hal | s reputation.
Conpl ai nant was forced to retire. He was facing sone pretty clear
handwiting on the wall. He tolerated a nunmber of hostile and
adverse actions over a period of years, and was told directly to
stop engaging in protected reporting activity to Congress and
envi ronment al agencies. H's CPRP had been renoved wi thout notice
and finally his security clearance had been suspended and
recomended to be revoked. He had been threatened with term nation
if his performance appraisals did not inprove and circunstances
made it clear that what Dugway wanted to change was not Dr. Hall’'s
actual job performance but his protected reporting of environnental
vi ol ati ons and dangers. This was sonething in good consci ence Dr.
Hal | woul d not allow hinself to be intimdated i nto doing. At that
point, with his nental and physical health in jeopardy he decided
to cut his losses and mtigate his damages and try to nmai ntai n sone
aspect of his health and his inconme by retiring. He consulted his
doctors, who essentially advised himthat this hostil e environnment
was probably going to kill him and his own judgnment was that he
should not wait to be term nated for his own professional future.
So, in May of 1997, Dr. Hall was forced to give his notice, and in
June of 1997 actually did in fact retire. This pattern of facts,
whi ch made continued enpl oynment intolerable to Dr. Hall and woul d
have to any reasonabl e person, anbunts to what is recogni zed in the
law as constructive discharge, or in this case, a forced
retirement, as described in the case |law quoted supra, and | so
find and concl ude.

Respondent submts that its actions of requiring Dr. Hall to
go through the chain-of-command with his concerns or conplaints
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were not adverse actions under the statutes involved herein.
However, | strongly disagree - - that is the very essence of his

case as the chain-of-command requirement was being used to prevent
Dr. Hall from voicing his concerns or complaints outside Dugway.

E. RESPONDENT ACTED WITH RETALIATORY MOTIVE, TAKING ACTIONS
AGAINST DR. HALL BECAUSE HE ENGAGED IN PROTECTED
ACTIVITIES

The trial record reflects evidence of retaliatory motive that
is both abundant and blatant, and these have been detailed above.
This evidence falls into a number of categories of direct and
circumstantial evidence that are recognized in the case law as
indicia of retaliatory motive and discriminatory intent. Some of
the applicable case law which lays out the law on evidence of
retaliatory motive, including the burden shifting procedure which
is to be used in an appropriate case is quoted at some length
bel ow. However, the findings above nmake it clear that Dr. Hall’'s
case is a direct evidence case, as in Moder quoted bel ow, and thus
burden shifting is not required. |In any case, the notive evidence
docunented in the findings above makes cl ear that even if a burden
shifting analysis were applied here, at best for Dugway this is a
dual notive case and with the direct evidence identified in the

fi ndi ngs above, there is no way Dugway can separate out the ill egal
fromthe legal notives for its actions against Dr. Hall and show
that it would have taken the same actions absent the illegal

notive, and | so find and concl ude.

A plaintiff may prove a case of unlawful whistleblower
retaliation in the sane way as a case under Title VII of
the Gvil Rights Act of 1964. He may do so in one of two
ways: either directly with direct evidence of retaliation

or indirectly t hr ough circunstanti al evi dence
establ i shing a prima facie case of retaliation.
Moderv. Village of Jackson, Wisconsin , 2000- WPC- 0005 (ALJ Aug. 10,

2001) (a matter over which this Adm nistrative Law Judge presi ded).

It is now well-settled that the Conplainant, applying the
traditional "burden-shifting" approach established in McDonnell
Douglas v. Green , 411 U S. 492 (1973), may establish a primafacie
case of retaliation indirectly by show ng that

(1) the plaintiff was an enpl oyee of the party charged
with discrimnation; (2) the plaintiff was engaged in a
protected activity under the Cean Water Act; (3) the
enpl oyer took an adverse action against the plaintiff;
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and (4) the evidence creates a reasonable inference that
the adverse action was taken because of the plaintiff's
participation in the statutorily protected activity.

Passaic Valley, 992 F.2d at 480-81, see also Simon v.
Simmons Foods, Inc. , 49 F.3d 386, 389 (8th Cir. 1995).
Moreover, once the employee establishes a prima facie case of

discrimination through such indirect means, the burden shifts to

the employer to "produce evidence that the plaintiff was [denied a

promotion] . . . for a legitimate, nondiscriminatory reason." See

Texas Dept. of Community Affairs v. Burdine , 450 U.S. 248, 254
(1981). The employee then has "the opportunity to prove by a

preponderance of the evidence that the legitimate reasons offered

by the defendant were not its true reasons, but were a pretext for

discrimination.” Id. at 253; see also St. Mary’s Honor Center v.

Hicks, 509 U.S. 502, 507-08 (1993). This Administrative Law Judge,

in determining whether the plaintiff has met this burden, "may

still consider the evidence establishing the plaintiff's prima
facie case 'and inferences properly drawn therefrom ... on the

issue of whether the defendant’'s explanation is pretextual.™

Reeves v. Sanderson Plumbing Products, Inc. , 120 S.Ct. 2097, 2106
(2000) (quoting Burdine , 450 U.S. at 255, n. 10).

Furthermore, the plaintiff need not proffer direct evidence
that unlawful discrimination was the real motivation. Instead, "it
is permissible for the trier of fact to infer the ultimate fact of
discrimination from the falsity of the employer’s explanation.”
Reeves, 120 S.Ct. at 2108. As the Court stated in St. Mary’s and
reiterated in Reeves :

The factfinder’s disbelief of the reasons put forward by

the defendant (particularly if disbelief is accompanied

by a suspicion of mendacity) may, together with the
elements of the prima facie case, suffice to show
intentional discrimination. Thus, rejection of the
defendant’s proffered reasons will permit the trier of

fact to infer the ultimate fact of intentional
discrimination.

St. Mary’s, 509 U.S.at511, quoted in Reeves , 120 S.Ct. at 2108.
| d.

If the employee presents direct evidence of discrimination,
there is no need to resort to "burden-shifting” analysis under
McDonnel | Douglas v. Green, supra; TWA v. Thurston, 469 U.S. 111,
121 (1985). Direct evidence of discrimination is:
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evidence which, if believed by the trier of fact, will
prove the particularfactin question withoutreliance on
inference or presumption... This evidence must not only
speak directly to the issue of discriminatory intent, it
must also relate to the specific employment decision in
guestion.

Pitasi v. Gartner Group, Inc. , 184 F.3d 709, 714 (7th Cir. 1999)
(internal quotations and citations omitted).

Of course, the employee must still prove by a preponderance of

the evidence that unlawful discrimination was a substantial factor

in the employer’s decision. See Price Waterhouse v. Hopkins , 490
U.S. 228, 259 (1989) (White, J., concurring); Id. at274(O’Connor,

J., concurring); Texas Dept. of Community Affairs v. Burdine , 450

U.S. 248, 253 (1981). So long as the direct evidence of
discrimination is substantial, the employee is entitled to have it
weighed and decided by the trier of fact. ...

Thisis adirect-evidence case, with substantial evidence that
both "speak][s] directly to the issue of discriminatory intent" and
"relate[s] to the specific employment decision in question.” No
inference or presumption is needed. See Pitasi , 184 F.3d at 714.
Beaver’'s and Murphy’s statements and actions leading up to the
decision to promote Deitsch rather than Moder leave no room for
doubt that Moder’s involvement in the DNR investigation more than
ten years before was the deciding factor, and | so find and
conclude. ...

As | wrote in Moder

The Village has asserted what it calls "legitimate,
nondiscriminatory reasons" for selecting Deitsch rather

than Moder. In this regard, see McDonnell Douglas v.
Green, supra, and its progeny. However, to the extent

that those purported reasons are asserted in
contravention of the direct evidence of discrimination,

it is not enough for the employer simply to articulate

them. If an employee proves unlawful discriminatory or

retaliation, but the employer contends that its adverse

action against the employee was motivated instead by a

legitimate, non-discriminatory reason, dual-motive

analysis applies. The enpl oyer must prove, by a
preponderance ofthe evidence, thatitwould have reached

the same decision evenifthe employee had notengagedin

protected conduct. See Mt. Healthy City Bd. of Ed. v.

Doyle , 429 U.S. 274,287 (1977); Passaic Valley, 992 F.2d
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at481 (Sec.507(a) case); see also Price Waterhouse, 490

U.S. at 252-53 (Brennan, J., for 4 justices); Id. at
259-60 (White, J., concurring); Id.at261 (O’Connor, J.,
concurring).

In such a "dual-motive" situation, it is not enough that

the employer simply articulate a lawful reason for the

employee then to disprove. See Martin v. Department of
the Army , 93-SDW-1 (Sec’y July 13, 1995). Rather, "the
employer's burden is most appropriately deemed an
affirmative defense: the plaintiff must persuade the

factfinder on one point, and then the employer, if it

wishes to prevail, must persuade it on another.” Price
Waterhouse, 490 U.S. at 245 (Brennan, J.). The employer
bears the risk that the influence of legal and illegal

motives cannot be separated. Mandreger v. Detroit Edison
Co., 88-ERA-17 (Sec’y March 30, 1994).

In short, Moder has proven by direct evidence that
unlawful discrimination in violation of Section 507(a)
was a substantial motivating factor in the decision not

to promote him to supervisor/foreman, and | so find and
conclude. The Village bears the burden of proving, by a
preponderance of the evidence, that it would have
selectedDeitschanywayforlegitimate,nondiscriminatory
reasons evenifithad not also been motivated by Moder’s
role in the DNR investigation. For the reasons discussed
more fully below, all such asserted reasons are mere
pretexts. ...

The defendant, of course, is entitled to proffer a
"legitimate, nondiscriminatory reason," returning to the
plaintiff "the opportunity to prove by a preponderance of
the evidence that the legitimate reasons offered by the
defendant were not its true reasons, but were a pretext

fordiscrimination.” Burdine , 450 U.S. at253.Pretextis
"a lie, specifically a phony reason for some action.”

Russell v. Acme-Evans Co. , 51 F.3d 64, 68 (7th Cir.
1995).

A plaintiff can establish pretext either directly, with
evidence suggesting that retaliation or discrimination

was the most likely motive for the termination, or
indirectly, by showing that the employer’s proffered
reason was not worthy of belief. The indirect method
requires some showing that (1) the defendant's
explanation has no basis in fact, or (2) the explanation

was not the "real reason”, or (3) ... the reason stated
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was insufficient to warrant the termination.

Sanchez v. Henderson , 188 F.3d 740, 746 (7th Cir. 1999)
(internal citations and quotations omitted).

Furthermore, the Supreme Court has emphasized:

The factfinder’s disbelief of the reasons put forward by

the defendant (particularly if disbelief is accompanied

by a suspicion of mendacity) may, together with the
elements of the prima facie case, suffice to show
intentional discrimination. Thus, rejection of the
defendant’s proffered reasons will permit the trier of

fact to infer the ultimate fact of intentional
discrimination.

Reeves, 120S.Ct. at2108; St.  Mary’'sv. Hicks , 509 U.S.
at 511.

Id.

InDr. Hall's case |ike Mdder’s, there was retaliatory notive
on the part of the Respondent in taking the adverse acti ons agai nst
Dr. Hall, ie., the actions taken were caused by the protected
activity. There are a nunber of pieces of the puzzle, key
circunstantial evidence, that point clearly to the presence of
retaliatory notive in this case. In addition, unlike many whistle
bl ower cases but |ike Moder, there are al so nore direct expressions
of hostility and retaliatory notive in this case which are
unanbi guous, and | so find and concl ude.

Direct Evidence: Respondent’ s Hostile Attitude Toward
Conpl ainant’s Protected Activities Specifically:

As this Administrative Law Judge found in Moder, this case
involves direct evidence of retaliatory motive and discriminatory
intent.

This is a direct evidence case. Beaver told Deitsch at
Deitsch’s interview about "perceived baggage" and the
possibility that one or both would be rejected because of

the Schultz affair ten years earlier. Murphy told
Goetsch, a week before the Board met to make the
selection, that Moder was not seen as a "team player”
because he had gone to DNR about Schultz. Beaver and
Murphy collaborated in placing the report of the
anonymous tip to the DNR before the Board members when
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they made their decision. This is all direct evidence
that the two key players in the selection decision,
Beaver and Murphy, did not want Moder to get the job
because of his role in the DNR investigation.

(1d.) In the case at bar, General Aiken calling Complainant a
traitor for reporting environmental violations is an example of

direct evidence of retaliatory motive. There were also several
occasions when Colonel Kiskowski expressed overt hostility and
anger in meetings with Dr. Hall, including in January 1996 when he
imposed the chain-of-command gag order and in February 1997 when he
angrily threatened Hall with termination.

Another example of direct evidence is when Dugway manager Dr.
Condie referred to Dr. Hall as one who cannot be trusted to not
report his concerns and complaints to the State environmental
agency.

A further unambiguous piece of direct evidence of retaliatory
motive is reflected in the events and conversations resulting from
Dugway managers being so upset with Dr. Hall having reported
violations concerning improper storage of waste chemicals that
Colonel Ertwine felt compelled to transfer Dr. Hall out of the chem
lab and candidly explaining that the transfer had to be made to
appear as if it were not in retaliation for Dr. Hall having
reported the violations to OSHA.

Another blatant example of direct evidence is when Dugway
managers, after ordering Dr. Hall to submit to a fitness for duty
exam, and after being informed by Dr. Hall that he was being
treated differently than other another chemist, promptly ordered
the other chemist, Dr. Harvey, to submit to a fithess for duty exam
and explained to Dr. Harvey that they were requiring that he submit
to the exam so as to avoid the appearance of disparate treatment of
the first chemist [Dr. Hall].

No | ess bl atant was Dugway Comrander Col onel Conp’ s deci sion
to recommend revocation of Dr. Hall’'s security clearance after
review ng a packet of information submtted to himby M. Bowcutt,
a packet which included Dr. Hall's DCL whistlebl ower conplaint,
with the cover note for the packet directing the Commander’s
attention to the fact that such a whistlebl ower conplaint had been
filed just several weeks earlier.

Respondent’s Hostile Attitude Toward Protected Activities of
Enpl oyees Ceneral ly:
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One of the more striking pieces of evidence showing Dugway

managenent’ s hostility toward enpl oyees who rai se conpli ance i ssues
is the Dugway file on Judy Mran, fornerly an environnental
conpliance officer at Dugway. Dugway officials suspended the
security cl earance of environnental conpliance officer Judy Moran’s
after she reported potential violations to the State of U ah, and
blatantly stated in the official nenoranda reflecting their
decision that they did so because she reported an environnenta
violation to the State. See CX 131.

A simlarly blatant statenment by General Ai ken was published
in a Dugway newsletter in which the General stated that he had a
deep concern with enpl oyees who reported concerns to the Inspector
General’s Ofice outside their chain-of-command. See CX 59.
Further, there was a clearly stated Dugway policy that required
reporting of environmental violations and concerns through the
“chai n-of -command” first, and treated enployees who reported
envi ronment al concerns outside the chain-of-conmand to the State,
EPA, OSHA, Congress, the 1G or even the Dugway JAG or
Environnmental Ofice as disloyal, disobedient and subject to
di sciplinary action. This policy and practice, and Ceneral Aiken's
statenment referenced i medi ately above, reflect clear evidence of
hostility and retaliatory notive towards enpl oyees such as Dr. Hall
who raise protected environnental concerns to State and federa
environmental agencies and Congress. Direct evidence of
discrimnatory intent is found where, as here, an enployee is
subj ected to adverse actions because he went outside the chain-of -
command to report an environnmental concern.

On the basis of the totality of this closed record, this Judge
finds and concludes that Respondent's adverse actions were
notivated by its di sapproval of Conplainant's repeated insistence
on environmental conpliance and his efforts to obtain that
conpliance. Wile this Judge does not fault the chain-of-conmand
for its disagreement wth Conplainant's assessnent on the
reportability of the North Site and its declination to adopt his
recomendations, | do find fault in the chain-of-conmand's active
efforts to dissuade and/or prohibit Conplainant from nmeking a
report to external regulatory authorities. Respondent was not
entitled to insist that Conplainant adhere to their position or
keep silent about his disagreement with it. See Generally
Dutkiewiczv. Clean Harbors Environmental Services, Inc. , 95-STA-34
(ARB August 8, 1997)(a matter over which |I presided).

As | wote in an earlier decision:

Respondent is, in effect, faulting Conplainant for
goi ng out si de t he chai n- of - conmand and maki ng a conpl ai nt
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to a government agency. For example, Captain Florin
commented and gesticulated that Complainant had stabbed
him in the back when he reported to the CT DEP despite
the command’s determination that the North Site need not
be reported. He also testified and attested to the fact

that he took issue with Complainant circumventing the
chain-of-command. (TR 1003; CX 109) It is not
permissible, however, to find fault with an employee for
failing to observe established channels when making

safety complaints. Odom v. Anchor Lithkemko , 96-WPC-1
(ARB 10/10/97). See also West v. Systems Applications
Intl , 94-CAA-15 (Sec'y 4/19/95). Such restrictions on

communication, the Secretary has held, would seriously
undermine the purpose of the environmental whistleblower
laws to protect public health and safety.

Berkman v. U.S. Coast Guard Academy , Case Nos.: 97-CAA-2 and 97-
CAA-9 (ARB Dec. January 2, 1998).

The Board has held that evidence that an employer
routinely encouraged employeesto make written reports of

safety defects is "highly relevant® evidence that

militates against a finding of retaliatory motive. See
Andreae v. Dry Ice, Inc . 95-STA-24 (ARB 7/17/97). Vice
versa, this Judge views evidence that an employer
discourages reporting compliance issues as highly
relevant to a finding of retaliatory motive. In this

regard, | find the credible and uncontroverted evidence

that Attorney Frey was told not to contact the DEP
indicative of Respondent’'s animus towards the
environmental compliance officer resorting to external
authorities in an effort to obtain compliance. ...

Id.

Respondent’s Use of Irregular Procedure in Regard to Conpl ai nant:

Itisnow well-settled that an enployer’s use of irregular
procedure in dealing with an enpl oyee who has engaged in protected
activities is indicative of retaliatory notive. A nunber of
i nstances of Dugway’s use of irregular procedure in regard to Dr.
Hal | have been delineated above, especially Dugway's failure to
notify Dr. Hall that his CPRP approval was termn nated.

It was also irregular procedure to require Dr. Hall to submt

to a new background investigation on the excuse that newl y changed
regul ations required it when the regulation in question exenpted
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Dr. Hall as an employee who had a valid background investigation

within five years of having been placed in a chemical duty position

and who had no break in federal service. Failure to inform Dr.

Hall that his CPRP had been suspended, restricted or terminated for

medical reasons was also irregular procedure. Re-raising years

later in 1996, old allegations regarding which Dr. Hall had been

cleared in 1989-91, particularly in light of Dr. Hall having been

given a memo from the Commanding Colonel of Dugway assuring him

that his record was clear (CX 14) and that nothing would be held

against himin the future, in an attemptto influence adversely the

outcone of the third nental examand Dr. Hall’s CPRP and security
cl earance review was blatantly irregul ar procedure, not to nention
of fensive. Likewise failing to erase fromDr. Hall’s records the
tenporary disqualification fromCPRP after Dr. Hall was reinstated,
contrary to Arny regul ati ons and policy that requires such erasure,
was irregul ar procedure reflecting Dugway’ s di scrimnatory intent,
and I so find and concl ude.

Respondent’ s Di sparate Treatnent of Conplainant:

There was disparate treatment of Dr. Hall regarding his
working at home and regarding being subjected to a fithess for duty
exam in comparison to Dr. Harvey who was similarly situated. When
Dr. Hall pointed this out to Dugway, rather than cease their
discriminatory treatment of Dr. Hall evidenced by the disparate
treatment, Dugway embarked on a course to coverup the appearance of
disparate treatment by forcing Dr. Harvey, a kind and dedicated
public servant suffering serious iliness, to undergo a fitness for
duty exam (although with more flexible procedures) and eventually
terminated Dr. Harvey. This intentional victimization of an
innocentand loyal professional employee shows the lengths to which
Dugway was willing to go to silence Dr. Hal | * s whi st | ebl ow ng, and
I so find and concl ude.

Dr. Hall also suffered di sparate treatnment regarding the tine
period in which subm ssion of the paperwrk for the new 1995
background investigation for CPRP was required. Dr. Hall was
required to submt his paperwork within a short tinme, a matter of
several days, and sone of his colleagues were allowed to take 1-2
years to do so. Dr. Hall was al so subjected to disparate treatnent
in regard to being required to submt to nental exam nations when
enpl oyees who were in simlar or nore conpel ling circunstances were
not required to submt to such exans, and I so find and concl ude.

Respondent’ s Changi ng Reasons O fered for its Actions Regarding
Conpl ai nant :
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Dugway’'s stated reasons for actions against Dr. Hall were
conveniently inconsi stent. Respondent first attenpted to rely on a
sexual harassnment charge as a basis for requiring Dr. Hall to
submt to two nental exans in 1989 and then assured Dr. Hall that
such an allegation was not the reason for the exam (stating that
t he actual reason was certain letters Dr. Hall had submitted to M.
Bowcutt), then in 1991 assured Dr. Hall that there were no pending
sexual harassnent charges against him then five and six years
| ater raised the sanme old (and still unfounded) sexual harassnent
charge again during later attenpts in 1996 to again require Dr.
Hall to submit to yet another nental exam and then at trial
attenpted to rely on the sane old sexual harassnent charge to
justify its past actions agai nst Conpl ai nant but failed to produce
a conpl ai ning wi tness even after being cautioned by the Court that
the individual allegedly being harassed did not view it as such.
Moreover, Ms. Carlson's statenments about the sweater incident do
not, in ny judgnment, constitute sexual harassnment as she did not
viewit as an “unwanted touching.” However, the woman in the back
seat viewed it as such and | ed the conspiracy to bring that charge
against Dr. Hall.

Further, Respondent rated Dr. Hall as fully successful or
hi gher on all of his performance apprai sals but gave contradictory
performance information to the nmental health professionals
examining Dr. Hall, and later at trial attenpted to provide an
entirely different performance rating for Dr. Hall using a 1-10
conparative or personal potential based system never adopted at
Dugway .

Proximity in Time of Respondent’s Actions to Conplainant’s
Protected Activities

As | wrote in one of my earlier decisions:

One factor that courts deem important in determining

whether the employee has made a prima facie case of
unlawful retaliation or discrimination is whether the
employerdischargedorotherwisedisciplinedtheemployee

forengaging in protected activity "so closely intime as

tojustify aninference of retaliatory motive." Couty v.
Dol e, 886 F.2d 147, 148 (8th Cir. 1989) (termination

occurred thirty days after protected activity), citing
Wmack v. Minson 619 F.2d 1292. 1296 (8th Cir. 1980)
(twenty-three days), cert. deni ed , 450 U.S. 979 (1981);

Keys v. Lutheran Famly and Children Services of
M ssouri, 668 F.2d 356, 358 (8th Cir. 1981) (less than
two months). These cases provide examples of when the
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duration of time between protected conduct and adverse
employment action is sufficiently short to give rise to

at least an inference of retaliation, thereby allowing

the employee to satisfy the requirement of a prima facie
case. ...

Itis well-settled that temporal proximity is sufficient
as a matter of law to establish the final required

element of a prima facie case - that of causation of

retaliatory discharge. Keys v. Lutheran Family and
Children’s Services of Missouri , 668 F.2d 356, 358 (8th

Cir. 1981); Womack v. Musen , 618 F.2d 1292, 1286 & N. 6
(8th Cir. 1980); cert. denied , 450 U.S. 979, 101 S.Ct
1513, 67 L.Ed 2nd 814 (1981); Davis v. State University

of New York, 802 F.2d 638, 642 (2d Cir. 1986); Mitchell

v. Baldrich, 759 F.2d 80,86 (D.C. Cir.1985); Dominicv.
Consolidated Edison Co. of New York , 822 F.2d 1249 (2d

Cir. 1987) (considering retaliatory action claim for

firing that occurred three months after filing

complaint); Burrows v. Chemed Corp ., 567 F. Supp. 978,
986 (E.D. Mo. 1983) (holding inference of retaliatory

motive justified, where transfer followed protected

activity); Kellin v. ACF Industries , 671 F.2d 279 (8th
Cir. 1982) (holding lower court’s finding that prima
facie case for retaliatory action was established, where

EEOC charge was filed in late 1971 and disciplinary

measures occurred throughout 1972). 8. The close

proximity of time of the discharge to the protected

activity will justify the inference of a retaliatory

motive in the employer. Couty v.Dole , supra (8th Cir.
1989). The above cases include temporal spacing between

the protected activity and the retaliatory discharge of

up to five months. Thermidor, supra.

Creekmore v. ABB Power Systems Energy Services, Inc. , 93-ERA-24
(ALJ Sept. 1, 1994).

The close proximity in time between Dr. Hal |’ s protected
activities and Dugway’ s actions strongly supports an inference of
retaliatory notive even in the absence of the direct evidence and
abundant ot her circunstanti al evidence. For exanple, reassignnment
of Dr. Hall to the joint Contact Point occurred shortly after Dr.
Hal | s reporting to the State and OSHA of i nproper storage of waste
chem cals resulted in an OSHA i nspection and citation of Dugway for
OSHA vi ol ati ons.

Attenpts to lower Dr. Hall’s performance appraisal occurred
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shortly after Dr. Hall engaged in protected internal and external
reporting of environmental concerns, including in 1987 after Hall
disclosed potential violations of the Safe Drinking Water Act and
Clean Water, and later when Dr. Hall was engaged in raising
concerns regarding Simpson Butte, the Carr Red Dirt, the BZ
Bomblets, and PINS in the 1995-1997 period.

The Dugway Conmander’s Recommendation to revoke Dr. Hall’'s
security clearance cane shortly after Dr. Hall filed his DOL
whi stl ebl ower conplaint in this matter and after the Commander
reviewed that conplaint in the packet of information submtted to
hi mand on which he relied in making his determ nation to reconmend
revocation of Dr. Hall’s security cl earance.

About a week after Dr. Hall had submitted his testinony in an
Arnmy 15-6 investigation, Dr. Christiansen said Gary Bodily's
recently vacated position would not be filled from the list of
previous applicants, on which list Hall was highly ranked, but
woul d be filled from outsi de.

Dugway recei ved the notification of the DOL/ OSHA i nvesti gati on
on February 24, 1997. The hostile adverse actions continued and
intensified at that point in tinme. Shortly after Dugway | earned
of Dr. Hall’s complaint, Dr. Brimhall handed Hall his review of the
BZ report first draft, and expressed sincere concern for somnething
unpl easant awaiting Hall at the Editor's office.

Dugway’'s initiation of the third nental examand expanded DI S
i nvestigation canme in close proximty to Hall’s raising concerns
about the Lakeside Bonb, PINS, Sinpson Butte, the BZ Bonblets and
the Carr Red Dirt.

Pretextual Reasons Offered by Respondent for Its Actions Against
Complainant

As Conpl ainant has proved the elenents of his case,
Respondents have the burden of producing evidence to rebut the
presunption of disparate treatnent by presenting evidence that the
alleged disparate treatnment was notivated by legitimte,
nondi scri m natory reasons. See Morrisv. The American Inspection
Co.,, 1992-ERA-5 (Sec'y Dec. 15, 1992). Significantly, Respondent
bears only a burden of production, as the ultimate burden of
persuasion of the existence of intentional discrimnation rests
wi t h the Conpl ai nant. Texas Dep’tof Community Affairs v. Burdine,

450 U. S. 248, 254-55 (1981); Darteyv. Zack Co. of Chicago , 1982-
ERA-2 (Sec'y Apr. 25, 1983). An enployer's discharge decision is
not unl awful even if based on m staken concl usi ons about the facts,
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however, a decision will only violate the Acts if it was motivated
by retaliation. Dysertv. Westinghouse Electric Corp. , 1986-ERA-39
(Sec’y Oct. 30, 1991).

Respondent contends that any alleged, adverse action taken
against Complainant was for a legitimate, non-discriminatory
reason. | disagree. Rather, | find and conclude that all of
Respondent’s purported legitimte, non-discrimnatory reasons for
its actions were actually based upon, and cl osely i nterwoven wth,
Conpl ainant’ s protected activities, and those actions and reasons
therefore have been delineated at | ength above. Wile Respondent
cites to Dr. Hall's alleged poor performance, the delays and
conflicts upon which Respondent relies actually involved the sanme
projects and situations where Dr. Hall was engaging in protected
activity. Moreover, the cited delays were actually the result of
the conspiracy against Dr. Hall to get rid of him because he was
not a “team player” and because of his protected activity.

I find this situation closely anal ogous to Passaic Valley
Sewerage Commissioners v. United States Dep't of Labor , 992 F. 2d
474 (3d Gr.), cert. denied , 50 U.S. 964 (1993), where the Third
Circuit held, where there was "no evidence that the Conplainant's
al | eged personality or professional deficiencies [in interpersonal
relations] arose in any other context outside his conplaint
activity," the Respondent's conclusion that the Conplainant had a
personal ity problem or deficiency of interpersonal skills was
reducible in essence to the problens of the inconvenience the
Conpl ai nant caused by his pattern of conplaints. Id. at 481; see
also Dodd v. Polysar Latex , 1988-SWD-4 (Sec'y Sept. 22, 1994)
(concluding that what respondent viewed as poor attitude was
not hi ng nore than the result and manifestation of the Conpl ainant's

protected activity). | agree that this case presents a situation
where all of Respondent's alleged "legitimte" reasons are
essentially conplaints about the inconvenience and difficulties
caused by Conpl ai nant raising safety concerns. Therefore, | find

and conclude that Respondent has failed to produce a |legitinmate,
non-di scrim natory reason for subjecting the Conpl ai nant to adverse
action, and as a result, Conplainant has net his claim for
intentional discrimnationandis entitled to damages. |f, however,
a reviewing authority concludes that Respondent has provided
| egitimate, non-di scrimnatory reasons for its actions, then | find
and concl ude that Conpl ai nant has proven that any such reasons are
pretext, as shall now be discussed.

I find and conclude that Conpl ai nant has presented adequate
evi dence to prove not only that the Respondent’s proffered reasons
for any adverse action pretext, but also that the Conpl ai nant was
harassed and subject to disciplinary action in retaliation for
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engaging in protected activity. Leveille v. New York Air Nat ' |
GQuard, 1994-TSC-3/4 (Sec’y Dec. 11, 1995). Respondent all eges that
Conpl ai nant was subject to discipline based upon his professional
failures, and repeated i nstances of refusing to foll owsupervi sors’
orders. | find and conclude, however, that Conpl ai nant has proven
that those reasons are specious, and that the real notivation
concerned retaliation against him because of his protected
activity. I conclude that Dr. Hall has proven that Respondents
intentionally discrimnated against himfor engaging in protected
activity.

I find that Respondent’s reasons are pretext and that
Respondent’ s adverse actions were discrimnatory and in retaliation
for Conpl ai nant engaging in protected activity.

First, however, |, very briefly, wish to touch upon the issue
of dual notive analysis. Under dual notive analysis, a respondent
nmust establish, by a preponderance of the evidence, the existence
of alegitimate reason for the taking of adverse enpl oynent action
agai nst a conpl ai nant, and that the respondent woul d have t aken t he
same action even if the enployee had not engaged in protected

conduct. See Simon v. Simmons Foods, Inc. , 49 F.3d 386, 389 (8th
G r. 1995); Martinv. The Dept. of the Army , 1993-SDW1 (Sec'y July
13, 1995).

This Judge only reaches the dual notive analysis if |
determine there is a legitinmacy to the Respondent's stated reason
for the adverse enploynment action, a conclusion which | have
specifically rejected for the aforenentioned reasons. Even so,
find and concl ude the Respondent has failed to present sufficient
evi dence that they woul d have taken the sane action if Conpl ai nant
had not engaged in protected activity, because the evidence
establ i shes that Respondent's actions and positions were notivated
primarily in response to Conplainant raising quality concerns.

In view of the clear and direct evidence of Dugway’ s
retaliatory notive in the record, there is no need to analyze
asserted reasons of fered by Dugway to showthey are pretextual. On
the record that exists, | find and conclude that it is inpossible
for Dugway to assert a legitimate non-discrimnatory reason for its
actions. However, if review ng authorities should rule otherw se,
| further find and conclude that this record nmakes clear that the
reasons asserted by Dugway are in fact pretextual. Pretext is
shown fromDugway’ s fal se and post-hoc eval uati ons of Conpl ai nant’s
performance over the years, evaluations that are inconsistent with
the official performance appraisals at the time, and in the reasons
given for his | owered performance evaluations. |n sone cases, Dr.
Hal |l protesting those |owered evaluations actually got other
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managers to intervene and get those performance evaluations
increased above the initial management rating.

Pretext is blatantly shown by Dugway’ s continued reliance on
fal se and unsupported allegations of sexual harassnent when no
victim of such harassnent exists. Dugway was asked by this
Adm ni strative Law Judge to bring in a conplaining witness if
Dugway was to continue to assert these all egations against Dr. Hall
but Dugway failed to do so. As already found above, Ms. Carlson
does not view the sweater incident as sexual harassnent.

Pretext is also shown in the suspension and recomended
revocati on of Conpl ai nant’s security cl earance purportedly based on
mental health problens based on nental exans that had no | egal
basi s, and di agnoses that were based on bi ased i nf ormati on pur suant
to a procedure that had no basis in | aw

Pretext is also shown in threats of term nation, allegedly
based on late reports when the |ateness of those reports was
orchestrated as part of the conspiracy against Dr. Hall by
Respondent .

Pretext is also shown in taking adverse action against
Conpl ai nant under circunstances where other enployees were not
sancti oned or where other enpl oyees were post-hoc , and only after
the decision to act against Dr. Hall, treated simlarly to Dr. Hall
but only as a cover story to avoid the legitimte perception of
di sparate treatnment, and I so find and concl ude.

The evi dence of retaliatory notive i n Dugway’ s acti ons agai nst
Dr. Hall discussed under the categories above is abundant in the
record — both direct and circunstantial evidence. The case |aw
recogni zes each category above as evidence of retaliatory notive.

In terns of direct evidence, the gag order issued by Col onel
Ki skowski was a clear direct sign of retaliatory notive and i ntent
to discrimnate. This situation is anal ogous to the Migliore case
where this Adm nistrative Law Judge found:

Conpl ai nant had previously, and repeatedly, provided
information to the EPA critical of M. Albro and the
RI DEM program Such information was used by the EPA in
conducting an audit of the RCRA program RIDEM s use of
federal funds, and served as a basis for PEER s
wi t hdrawal petition. Suffice to say, RIDEM failures,
hi ghl i ghted by conplaints to the EPA and others, created
a great deal of external pressure and enbarrassnent for
M. A bro and other RIDEM supervisors. | find that
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because of Complainant’s repeated protected disclosures
tothe EPA, Mr. Albro and Mr. Szymanski sought to prevent
Complainant’'s contact with  the EPA. Despite the
contradictory testimony on the extent of contact to be
allowed, RIDEM soughtto curtail Complainant’s access to

the EPA, and such motivation was an intent to
discriminate.

Migliore v. Rhode Island Department of Environmental Management,
1998-SWD-3, 1999-SWD-1, 1999-SWD-2 (ALJ RDO August 13, 1999).

Respondent Has Not Articulated Legitimate Reasons for its Actions

Asin Migliore quoted below, Respondent Dugway here has failed
toarticulate any legitimate non-discriminatory business reason for
its actions against Dr. Hall, as a result of the existence of both
substantial direct evidence of retaliatory motive and because

Dugway’ s actions against Dr. Hall have been based upon and cl osely

interwoven with Dr. Hall’'s protected activities. As | ruled
Migliore

Al l of Respondent's purported |legitimate, non-
di scri m natory busi ness reasons were actual | y based upon,
and closely interwoven wth, Conplainant's protected
activity. For exanple, | find that the Respondent's
al | egati on concerning Conplainant's insubordination in
regard to her nenoranda responses to M. Albro, and
regarding the charges in CX 41 and CX 42, were actually
based upon, or in response to Conplainant's actions
where she inplicated her protected activity. Further,
Director McLeod' s nenoranda directing Conplainant to
respond to his questions and threatening "corrective
action" were the direct result of her engaging in
protective activity by voicing her concerns about
American Shipyard to both the EPA and PEER | also find
that M. Albro and M. Szymanski's statenents regarding
Conpl ai nant' s conmmruni cations with the EPA are actually in
response to several EPA investigations of RIDEM based
on Conpl ai nant' s protected di scl osures. Wil e Respondent
cites to Conplainant's alleged poor performance, the
del ays and conflicts RIDEMrelies upon, actually i nvol ved
the sane cases and circunstances where Conpl ai nant was
engaging in protected activity. Moreover, the cited
del ays were actually the result of mcro-nmanagi ng and
obstruction by t he Conpl ai nant' s supervi sors.
Accordingly, | conclude that the Respondent's propounded
"legitimate, non-discrimnatory reasons" for subjecting
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Complainant to a one-day suspension, and instances of
discrimination and harassment, are actually tainted, as
the basis for these "legitimate" reasons was really in
retaliation for her engaging in protected activity. |

find this situation closely analogous to Passaic Valley
Sewerage Commissioners v. United States Dep’t of Labor ,
992 F.2d 474 (3d Cir.), cert. denied , 50 U.S. 964 (1993),

where the Third Circuit held, where there was "no
evidence that the Complainant’s alleged personality or
professional deficiencies [in interpersonal relations]

arose in any other context outside his complaint
activity,” the Respondent’s conclusion that the
Complainant had a personality problem or deficiency of
interpersonal skills was reducible in essence to the
problems of the inconvenience the Complainant caused by
his pattern of complaints. Id. at481;, see also Doddv.
Polysar Latex, 1988-SWD-4 (Sec’y Sept. 22, 1994)
(concluding thatwhatrespondent viewed as poor attitude
was nothing more than the result and manifestation ofthe
Complainant’s protected activity). | agree that this
case presents a situation where all of Respondent’s
alleged "legitimate"” reasons are essentially complaints
about the inconvenience and difficulties caused by
Complainant raising safety concerns. Therefore, | find
and conclude that Respondent has failed to produce a
legitimate, non-discriminatory reasonforsubjectingthe
Complainant to adverse action, and as a resul,
Complainant has met her claim for intentional
discrimination and is entitled to damages.

Migliore v. Rhode Island Department of Environmental Management,
1998-SWD-3, 1999-SWD-1, 1999-SWD-2 (ALJ RDO August 13, 1999).

While Respondent in the case at bar points to several
employees who were disciplined for various reasons, those were
proper management reasons for proper administrative and/or
personnelreasons. However, Complainantwas treated in adisparate
manner and in such an obvious fashion that he was finally forced to
leave Dugway to keep his sanity and health.

Respondent also suggests that Dugway did not create or allow
a hostile work environment, although due to Conplainant’s
depressed, dysthymc, and/or paranoid type nental disorder,
Conpl ai nant may have actually believed he was the victim of a
hostil e work environnent. Respondent also points out that Dr.
Hal | ' s psychol ogi cal and nedi cal probl ens exi sted before he becane
enpl oyed at Dugway and therefore were not caused by Dugway.
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| agree to a certain extent but | also disagree - - first of
all, to be affected by the death of a family cat of 16 years is not
unusual, and for Respondent’s counsel to inply that that is an
unusual stressor sinply offends all “cat-lovers” in the world.

Furthernore, while Conplainant’s psychol ogi cal problens nmay
have been aggravated by his own sel f-induced stress typically found

in a so-called Type A individual, especially one who is a
perfectionist, and while non-enploynment stressors were present in
his life, there is absolutely no doubt that Conplainant’s

psychol ogi cal probl ens were aggravat ed, exacer bated and accel erat ed
by the discrimnatory, adverse and di sparate treatnent he received
fromhis supervisors - both mlitary and civilian - and from his
co-workers, and | so find and concl ude.

While Dr. MCann opined that he “can see no evidence in the
record or in (his) evaluation that Dr. Hall has experienced any
type of nental illness or consequences of nental illness which
coul d be caused by the actions of Dugway” (TR 5141), that opinion
refers ONLY TO DIRECT CAUSATION and does not rule out the | ogical
inference by this Administrative Law Judge - - who has presided
over workers’ conpensation clainms for over twenty-four (24) years -
- that the actions of Dugway - through any of its enployees - did
aggravate, accelerate or exacerbate Dr. Hall’s acknow edged pre-
exi sting psychol ogi cal problens, and | so find and concl ude.

VWi | e Conpl ai nant | eft Dugway i n June of 1997, these stressors
- both non-enpl oynent and enploynent-related - have continued
because of his worsening health and financial condition and this
protracted litigation, litigation, | mght add, marked by a
Vi gor ous def ense.

Thus, | firmy believe that this matter should have been
voluntarily resol ved years ago - - However, such did not happen,
apparently not to make a peace treaty with “a traitor,” to quote
that mlitary officer

According to Respondent, “The only act that took away his
security clearance was his voluntary act of retiring.” | strongly
di sagree. Dr. Hall was forced to retire because of the actions of
t he Respondent and because Dr. Tedrow recomended that he get out
of that environnent. | strongly agree wth that nedical
recomendati on of the doctor.

Respondent was well aware of Dr. Hall’'s enploynent history at
IBM Locktite and Webb H gh School before hiring him Thus,
Respondent should not be allowed to say now in defense: “the
bottom line is that Conplainant was let go from at |east three
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(actually two) jobs before he canme to work at Dugway.”

Yes, Conpl ai nant chal | enged hi s supervisors and co-workers at
Dugway - | see nothing wong with this. Dugway views that as a
personal ity problem apparently | ooking only for so-called “yes nen
and wonen” at that mlitary facility.

I note that Respondent alleges that Conplainant’s “anxiety
caused himto fight going to trial and delay the hearing for years
on end.” | disagree - - the hearing was del ayed several tinme due
to Conplainant’s multiple nedical problens and once due to this
Court’s budgetary problens and once due to the retirenment of ny
di sti ngui shed col |l eague, Daniel L. Stewart.

| agree that Conplainant did have certain interpersonal
problenms with his relationships with Carol Fruik, Carol MIIliken

and Ms. Edgenman. However, | disagree with the statenment of
Respondent’s counsel that Dr. Hall was “harassing Deanna Carl son
for a short tine.” Ms. Carlson did not view that

aut onobi | e/ sweater incident as such - notwi thstanding the efforts
of others to characterize it as such - Conplai nant and Ms. Carl son
have remai ned friends to this very day, apparently to the di smay of
Respondent .

As al ready noted above, Respondent cites Deanna Carl son - but
she, to this day, has steadfastly refused to |odge a fornal
conplaint against Dr. Hall, despite the urging of certain of the
supervi sors and the then head of the JAG office to do so - - As
noted, Ms. Carlson and Dr. Hall have remained friendly to this day
- not the usual situation wherein one allegedly was the victim of
sexual harassnent. Conpl ai nant’ s alleged “m sconduct” has been
greatly exaggerated in an attenpt to put Respondent’s defense in
the best light. The instances of m sconduct cited by Respondent in
its reply brief at pages 68-72 are sinply exanples of steps Dr.
Hal | found it necessary to take to deal with his personal, famly
and enpl oynent problens. There is nothing sinister about those
steps, especially given the conspiracy agai nst himat Dugway.

Wi | e Conpl ai nant concedes that he had “depression” in his
interviewwi th Dr. McCann (TR 8138), that is sinply a reflection of
the treatment to which Dr. Hall was subjected at Dugway, which
treat ment aggravated, accel erated, and exacerbated his pre-existing
psychol ogi cal problens, and I so find and concl ude.

Furthernore, while Respondent submts that there was “no
involuntary reassignnent” of Dr. Hall to JOD, this record is
replete with i nstances of adverse action taken against Dr. Hall by
Dugway because of his protected activities, and while Respondent
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points out that Conpl ai nant’ s own wi tnesses were unable to cite any
such exanples, the answer is sinply that Dr. Hall did not get
together with these wtnesses and rehearse or suggest their
testinony in any way.® Conplainant has proven nunerous instances
of adverse action and these have been enunerated above.

Mor eover, having to undergo a psychiatric evaluation is an
adverse action when the doctor, Dr. Hof fman, giving the eval uati on,
saw no need for such eval uati on.

That these adverse actions, or any of them nmy not be
grievable under the regulations or union procedures is sinply
irrelevant. The test is whether these adverse actions were taken
by Respondent in retaliation for protected activities.

Wi |l e the CCF notified Conpl ai nant that his security cl earance
woul d be revoked because of his nental condition, | find and
conclude that the real reason, sottovoce , was that he was not a
team player, was a whistleblower and had engaged in protected
activities virtually from the first day of his enploynent at
Dugway .

Respondent has also tried to justify its actions herein by

describing Dr. Hall’s performance at Dugway as margi nal. However,
such poor work performance is not reflected in the bottomline of
hi s perfornmance appraisals, i.e. , his actual overall rating. These

performance appraisals lead nme to believe that certain of Dr.
Hal | ' s supervisors - while engaging in the usual negative rhetoric
verbal |y about himat Dugway and at the trial - refused to reflect
that rhetoric in the performance appraisals, witten docunents that
may be used for another purpose - as had happened here, ie,
docunents in the record that actually support Dr. Hall’s case.

Moreover, while Dugway supervisors recorded factual and
negative coments in Conplainant’s performance appraisals,
Conpl ainant’ s al | eged performance problens were really due to the
requi renent by other supervisors that he assist sonme of his co-
wor kers and by the contradi ctory demands on his professional tine
and were, in ny judgnment, part of the grand conspiracy agai nst Dr.
Hal | because (1) he was not a “team player,” (2) he was a
whi stleblower and (3) had engaged in protected activities to
protect the public interest at that federal facility.

Dugway also submits that it acted properly in maintaining

8This statement is limited to Dr. Hall and his witnesses and there
should be noinference as to the actions of Respondent’ s counsel who has
t horoughly and nost professionally represented the Respondent herein
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records about Complai nant’ s enpl oynent because of this action,
which was initiated (four nonths) before he retired and because
Arny Regul ati on 25-400-2 provi ded for maintai ning CPRP records for
forty years. Wiile that statenment may be proper, | do have
problenms with the so-called “supervisor’s file” because it is this
file that was passed from supervisor to supervisor and that
cont ai ned much negative and obsolete information about Dr. Hall,
apparently to keep Dr. Hall’'s new supervisor up-to-speed about his
protected activities and the trouble that he was causi ng everyone
at Dugway.

I note that the Respondent posits that Conplainant’s
al l egation that Major CGeneral MG A ken called hima traitor was
false, and even if it were true, General A ken had left that
Command many years before Conplainant allegedly heard of the
remar K.

| disagree strongly. | accept Conplainant’s testinony that
that remark was nmade, especially as | do not credit the one w tness
who deni ed making that remark to Dr. hall. | find and concl ude (1)

that that remark was made, (2) that that remark reflected the
attitude of many others at Dugway, (3) that it was passed on
verbal |y t hroughout Dugway and (4) that it epitom zed the negative
attitude mani fested against Dr. Hall.

I note with considerabl e interest that Respondent did not take
the post-hearing deposition of GCeneral Aiken. Cost certainly
cannot be a factor, given the plethora of wtnesses, docunents and
evi dence produced by the Respondent, especially dealing with such
a serious allegation, one that may be sl anderous. Moreover, there
is no evidence that General A ken was unavailable for such
deposition. Thus, | shall draw an adverse i nference by his absence
her ei n.

Respondent al so attenpts to justify its actions herein on the
basi s of Conplainant’s substantial history of using nental health
professionals for years, and pointing out that his erratic
behavi or, CCF s and Dugway’s Action of Sending Conpl ai nant to, or
asking him to undergo Mental Health Evaluations, were totally
appropriate. “Conplainant had problens at |IBM Locktite and Webb
H gh School and he |asted at Dugway for 11 years, three years
| onger than at any other enployer. This tends to indicate that he
was treated better at Dugway and that Dugway was nore tol erant of
his mschief and marginal work productivity, than any other

enpl oyer.”

| disagree very strongly for the reasons that have already
been articul ated herein.
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Respondent also submits that Dugway had regulatory grounds to
temporarily disqualify or administratively terminate Dr. Hall from
the CPRP.

| disagree. Respondent should have worked with Dr. Hall in a
positive way and help him to deal with his personal and employment
problems in a constructive way. However, this was not done and
this lack of cooperation by the Respondent aggravated, accelerated
and exacerbated his problems.

Moreover, when his CPRP was administratively terminated, he
was not given notice thereof. Respondent submits that notice of
such termination is not legally required. That may be so but
common sense and common courtesy dictate that at least verbal
notice be given to the affected employee. In this case, Dr. Hall
obtained notice thereof embarrassingly when he was denied access
while escorting a visitor to the exclusion area.

Respondent also submits that CCF and Dugway had grounds to
suspend and recommend revocation of Dr. Hall’'s security cl earance
due to his nental health history and the law requiring that the
granting of a security clearance nust be consistent with the
Nati onal Security Interest.

| disagree. Dr. Hall in early 1997 received that notice based
on past charges of which he believed he had been cleared, first by
the Colonel Cox in the so-called “clean slate” letter in October of
1991 (CX 14), and then by subsequent favorabl e work appraisals and
by favorable results in his nmental evaluations in the sense that
there was no evidence found to warrant his term nation.

Wiile Dr. Hall’s retirement ended that proceeding, the fact
remains that he was forced to retire (1) by the Respondent’s
conspiracy and (2) upon his Doctor’s advice. Dr. Hall’s retirenent
can hardly be characterized as “voluntary,” especially given Dr.
Tedrow s nedi cal ly sound recomrendation that Dr. Hall | eave behind
his enpl oynment-rel ated probl ens.

Accordi ng to Respondent, the review of Conplainant’s Security
Cl earance and the length of notice given to him conplied wth
Statute, Executive Order, DOD Directive and Arny Regul ation, and
that Dugway used the proper procedures for the actions it took
regardi ng Conpl ai nant’ s security clearance.

That may well be so but the fact remains that the procedure
was instituted as part of the conspiracy against Dr. Hall and to
get rid of him because he was not a “team player.” The fact that
Dugway f ol | owed proper procedures does not negate the fact that Dr.
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Hal | s enploynent-rel ated problens were the direct result of the
hostil e work environnent fostered and perpetuated at Dugway by Dr.
Hal | *s supervisors and the conpliant co-workers who were part of
this conspiracy against Dr. Hall.

Respondent also suggests that Dr. Hall’s objection and
response to the Intent to Revoke his security clearance did not
exhaust his available admnistrative renmedies within the DOD s
O fice of Hearings and Appeal.

| di sagree, because Sergeant Perry Watkins v. U.S. Army , 875
F.2d 699, 1989 U. S. App. LEXIS 6049 (9" Cir. 1989) is clearly
di stingui shable as it involves a nenber of the mlitary service and
does not involve a request for hearing under the federal
whi st ebl ower statutes. Moreover, an individual on active duty,

unlike Dr. Hall, a civilian enployee, is subject to the rules and
regul ati ons of the particular branch of service plus the pertinent
Status of Forces Agreement for transgressions occurring on foreign
soil, for instance.

Respondent characterizes Dr. Hall’s all egations as absurd and,
if his clains are granted, would deny the ability of an agency
i nvolved in National Security Woirk to renove “a nental |y di sordered
person fromthe CPRP.”

Initially, | deny that Dr. Hall’s allegations are absurd and,
second, | hold that the agency’s ability nust not be exercised in
such a way as to frustrate an enployee’'s rights wunder the
whi st ebl ower statutes. There are many ways by which the agency
can protect National Security but the agency, in this case Dugway,
must not deny Dr. Hall’'s rights under the whistlebl ower statutes.

After “9/11,” the rights of whistleblowers have been greatly
enhanced and, just recently, President George W Bush, as our Chi ef
Executive and Commander in Chief, directed all federal enployees to
bring to the attention of appropriate personnel their “suspicious”
concerns about safety and, if ignored as were the suspicions of
F.B.1. Special Agent Col een Rowl ey, to bring those concerns to the
Director of Honeland Security and even to the Wite House, if
necessary. Thus, that constitutes a presidential directive to
ignore the chain-of-command if necessary. Moreover, the cases
cited by Respondent are clearly distinguishable as Dr. Hall has
nei ther been charged with nor convicted of any of the offenses
found in the cases involving Gregory Scott (cocai ne use), Ernest
Brazil 66 F.3d 193 (9 ™ Cir. 1995)(involving a Title VIl claim of
al | eged raci al discrimnation under the provisions of the EEO Act),
Keith Meinhold (34 F.3d 1469 (9 h Cir. 1994)(involving the
mlitary’'s so-called “DON T ASK, DON T TELL” policy as to the
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i ndi vi dual * s sexual orientation), and SandraM.Thompsonand George
Stout, 884 F.2d 113 (4" Cir. 1989) (refusal to undergo random drug
testing).

According to Respondent, Dr. Hall’s claimis w thout nerit
and, if granted, would deny a federal agency its statutory right to
assign work and require nerit performance of that work.

Initially, | deny that Dr. Hall was unwlling to conplete his
tasks on tinme. Mreover, he was unable to conplete themtinely
because of the conspiracy against him a conspiracy that went from
the hi ghest | evels of Dugway (e.g., Colonel Conp “rubber stanping”
the allegations against Dr. Hall) to Dr. Hall’s supervisors and to
his conpliant, docile and “team pl ayi ng” co-workers.

As | have already found and concl uded above, Dr. Hall is an
intelligent, honest, dedi cated and consci enti ous chem st who al ways
tried to do his best at Dugway but who was frustrated by his
supervisors and certain co-workers, at every opportunity,
especially by Christina Weeler. Furthernore, that Ms. Weel er nmay
have been abrasive and caustic to others at Dugway is no defense
herein involving allegations of retaliation for having engaged in
protected activity under the whistleblower statutes, and | so find
and concl ude.

Mor eover, the di sagreenent with Dugway i s nore than “margi nal”
under the whistl ebl ower statutes and retaliation for such protected
activity. One further point: | find no simlarity between Dr.
Hal | ' s probl enms at Dugway and those of Wen Ho Lee, an individual at
Los Al anbs who pleaded guilty to transferring willfully data he
knew coul d be damaging to the United States. Wile CGeneral Aiken
referred to Dr. Hall as “a traitor,” apparently because of his
whi st ebl owi ng and because he was not a “team player,” no such
charges have been filed against Dr. Hall, and there has been no
hint that any of his actions rose to that level. |If such were the
case, Dr. Hall would have been a defendant in another forum

| also find and concl ude that ligenfritzv. U.S. Coast Guard
Academy, ARB Case No. 99-066 (August 28, 2001), and the ot her cases
cited by Respondent’s counsel in his admrable attenpt to defeat
this claim are clearly distinguishable because this record | eads
ineluctably to the conclusion that Dr. Hall’s enpl oynent-rel ated
problens directly resulted fromthat conspiracy agai nst him issues
not involved in those proceedings cited by counsel.

On the basis of the totality of this closed record and

resolving all doubts in favor of Dr. Hall to effectuate the spirit
and purposes of the whistleblower statutes, | find and concl ude
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that Dr. Hall was constructively terminated by Dugway by means of

the hostile work environment created at Dugway as part of the
conspiracy against him, a conspiracy engendered because of his
protected activities that began at Dugway within a few months of

his employment. Dr. Hall was frustrated at every opportunity and

he finally was forced to retire upon his doctor’s advice.

Whil e |I understand that Respondent’s counsel nust try to put

all events in proper light for his client, | sinply cannot agree
that this proceeding is sinply about an honest “di sagreenment with
managenent over environnmental issues.” This case involves the

creation of a hostile work environment and a pattern of retaliation
over the years because of Dr. Hall’s protected activities.

Respondent relies on Conplainant’s pre-Dugway enpl oynment and
psychol ogi cal and psychiatric counseling as one of the reasons to
deny the claimfiled by Dr. Hall.

Initially, | note that the OSHA investigation is entirely
irrelevant and immaterial herein as this is a de novo hearing and
ny deci sion herein will be based upon ny review and anal ysis of al
of the docunments in this closed record as fully perfected by the
parties.

Conpl ai nant’ s pre-Dugway enpl oynent hi story si nply establishes
that he is a conscientious and dedi cated enpl oyee who has al ways
attenpted “to do the right thing.” He certainly is not a phony or
a sycophant who “goes along to get al ong” and who says the “right
things” in this “politically correct era” sinply to ingratiate
hinself with his superiors.

This case is further conpounded by the fact that Conpl ai nant,
a highly-educated professional chemst, is a civilian enpl oyee at
a mlitary facility and subject to its dogmatic, autocratic and
hi erarchi cal structure, and | say this with all due respect to our
dedi cated people in the U S. mlitary and com ng from one who has
spent a total of six (6) years in Arny MI. and who is proud of
such servi ce.

Yes. Conpl ainant did have pre-existing personal, famly and
psychol ogi cal problens before going to work for the Respondent in
February, 1986. However, Respondent hired himwth full know edge
of these problens because he is, in ny judgnent, a brilliant
chem st whose talents Respondent needed. It is obvious that
Conpl ainant’s problens were aggravated and exacerbated by the
harassnment, discrimnation and disparate treatnent by the
Respondent, alnost from day one in 1987. It is well to keep in
m nd that an enpl oyer takes each enployee “as is” and with all of
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our human frailties and the employer will be responsible for the

aggravation and exacerbation of such pre-existing problems, and it

is no defense for the employer to say that he/she had those

problems prior to employment with us and, thus, we are not

responsible therefor. In this regard, see Wheatley v. Adler , 407
F.2d 307 (D.C. Cir. 1968).

Respondent, in my judgment, should have taken stepsto provide
Dr. Hallwith the time, help and resources that he needed; instead,
Respondent discriminated against him, most particularly during the
regime of Colonel Kiskowski, and these instances have been
thoroughly delineated and discussed above. Itis apparent, evento
the cursory reader of these transcripts, that Complainant was a
whistleblower, thatthe Respondentknew about this status, thatthe
Respondent used a number of means to make it difficult for him to
do his job to such an extent that finally, as a result of his
doctor’s advice, he was forced to take an early retirement in June
of 1997 to preserve his health, however, four (4) nonths after
filing the conpl aints herein.

Respondent makes nuch of Conplainant’s interactions wth
several female enployees at Dugway in an attenpt to justify the
psychol ogi cal exam nations to which Conpl ai nant was subj ected. It
is apparent to this fact-finder that Conplainant, having gone
through a tumul tuous marri age and an acrinoni ous divorce, was and

still is alonely person who needs friends and conpani ons and who,
i n hindsight, perhaps should not have m xed his professional and
social life, given the conspiracy agai nst hi mand the existence of
that so-called supervisors' file. However, he did so and the

Respondent is using this aspect of his personality to defeat the
claim As already noted above, Respondent points to an episode in
an autonobil e when Conpl ai nant renoved a piece of hair from the

sweater - at about upper chest level - of a femal e passenger, and
a female in the back seat - obviously out to get him- yelled out,
“that’ s sexual harassment.” However, the alleged victimdid not

regard it as such and to this day she has yet to file a fornal
conpl aint against him To this day, Conplainant and she remain
good friends. It is ludicrous to allege that he was “stal king”
wonen. He sinply wanted and needed friends and conpani onship. So
much for Conplainant’s “problens” w th wonen.

Moreover, | put little credence in the cards and letter he
sent to several wonen as sinply an attenpt to inject sonme levity
and hunor into his otherw se demanding but |onely professional
life.

Wi | e Respondent refers to Conpl ai nant’ s nenoranda and | etters
as “ranbling,” | viewthose docunents as sinply witten by a person
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in the so-called “stream of consciousness” witing style. 1 was
abl e to understand what was witten and this again is an attenpt by
Respondent “to grasp at straws” and raise all possible issues
against Dr. Hall, hoping that one of the issues will stick.

This case really boils down to the sinple fact that there
exi sted at Dugway a conspiracy anmong virtually all of those who
canme into contact with the Conpl ainant to get hi mbecause he was a
whi st | ebl ower and one who woul d not stay within the mlitary chain-
of -command because his internal conplaints to his superiors were
produci ng no results.

The need for nental exam nations is, in ny judgnment, another
speci ous reason in the trunped-up all egati ons agai nst Conpl ai nant .
Wil e Dugway has the absolute right to maintain and ensure the
integrity of the CPRP, it nust treat all enployees in the program
fairly and equally. As is delineated and discussed above,
Conpl ai nant was discrimnated against in the manner that Dugway
operated the program as the exans were sinply another way to get
himand force himto retire. In this aspect, Respondent succeeded.

For instance, Conplai nant was chasti sed for using governnent
e-mai |l for personal purposes, but no one else was so simlarly
repri manded, at |east based on this closed record.

Moreover, | put little credence on the nedical evidence
present ed by Respondent because, in ny judgnment, it is all part of
this conspiracy against the Conplainant and, if Respondent really
bel i eved t hat evi dence, it shoul d have i medi ately renoved hi mfrom
the CPRP permanently and taken steps to termnate him as an
enpl oyee years ago. However, the Respondent did not do so and |
infer this is because the evidence was so flinmsy and would not
justify a term nation.

| place greater weight on the opinions of Dr. Christie and Dr.
Tedr ow who have seen and eval uated Conpl ai nant for many years and
are in a better position to render well-docunented and well -
reasoned opinions, and they have done so herein.

| agree that Conpl ai nant does have psychol ogi cal probl ens but
they did not affect his professional work, as |ong as Respondent
gave hi mreasonabl e assi gnnents and r easonabl e deadl i nes. However,
Respondent did not do so and took a series of actions against him
to delay his work and to make it difficult for himto remain at
Dugway .

Wth reference to the change of the <chemical surety
regul ations and the requirenent for reinvestigation of security
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clearances every five (5) years, this was a hotly contested issue

and produced conflicting testimony as to what that regulation
required and when it was required. This was also handled in a
disparate manner vis-a-vis Complainant. Initially, others were
given additional time to complete their applications. Several did

not even return their applications. Complainantwas not given that
opportunity. (CX 1) Furthermore, | agree with Complainant and Mr.
Bowecutt that Dugway misinterpreted the rule with reference to those
employees who had not had a break in service since issuance of
their current clearances.

As | have already noted above, | am also concerned that (1)
Complainant was administratively terminated from the CPRP on July
9, 1996 by Dr. Dement, (2) was not told of such termination by
anyone at Dugway and (3) he did not find out about it until several
months later when he was denied entrance into a chemical exclusion
area. Such lack of notice, in my judgment, is another act of
blatantdisparate treatmentand I reject Respondent’ s argunent t hat
the regulation does not require such notice, because conmon
courtesy and common sense require such notice so that the person
affected can take proper steps to protect his/her rights in close
proximty to the adm nistrative term nation.

Wth reference to the June, 1996 DS investigation of the
Conpl ai nant, the investigator talked to nunerous individuals at
Dugway but did not talk to Dr. Hall to get his version of the
stories these individuals were telling the investigator. A blatant
| ack of due process and anot her exanpl e of di sparate treatnent, and
I so find and concl ude.

Wth reference to the CCF request that Conpl ai nant undergo a
nmental evaluation, that was conpleted and on January 7, 1997
Conpl ai nant was notified that CCF intended to revoke his security
cl earance. However, on February 13, 1997 he filed his DCL
conpl aint herein and on My 21, 1997 he announced that he was
seeking an early retirement, effective as of June 12, 1997, based
on the advice of his doctors, especially Dr. Tedrow who has opi ned
that Conpl ai nant suffers from post-traumatic stress syndrone, a
di agnosis that | accept as reasonabl e and wel | -docunent ed.

As noted above, a nunmber of continuances were granted herein
because of Conplainant’s nedical condition and the trial began on
June 7, 2001 and while discovery herein may have been initially
del ayed by these conti nuances, once the matter was assigned to this
Judge, | advised the parties that discovery was an on-goi ng issue
herein and that di scovery would be permtted until the cl ose of the
record herein on My 28, 2002. Thus, as Conpl ai nant | earned
t hrough recently furni shed evi dence of new al | egati ons agai nst him
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this required that Complainant add additional elements to the
theory of his case. There has been no prejudice against Respondent
because both sides were given every opportunity to follow-up every
lead and to present additional documentation in support of their
respective positions as long as the evidence was relevant, material
and not unduly cumulative.

Respondent submits that “there were around twenty (or thirty?)
direct conflicts between the testinony of the Conplainant and
Respondent’s witnesses.” (RX A at 115-129) | disagree as | find
Dr. Hall to be an honest, conscientious and dedi cated individual
who testified nost credibly before ne. | have credited his version
of these alleged “conflicts” and any confusion is obviously due to
the passage of tinme and Dr. Hall’s nedical condition. These

whi st ebl ower cases, in the absence of the “snoking gun,” are
determi ned by circunstantial evidence and the eval uation of the
credibility of the witnesses, as | have already di scussed above.

| also find and concl ude that Respondent’s hiring in June of
2001 of Gary M Il ar, an acknow edged whi stl ebl ower, does not def eat
this claimfor the obvious reason that not hiring an individual for
a position where there is a vacancy and for which the person is
obviously qualified may constitute so-called “bl ack-balling” where
the refusal to hire was notivated primarily by his/her protected
activity. |If such had occurred, Dugway could very well have been
a Respondent in another proceedi ng before one of ny coll eagues.

In sunmary, | find and conclude that Conplainant raised a
great deal of concerns over the procedures and policies at Dugway.
Hi s actions were the source of a great deal of pressure for Dugway
managenent fromthe Utah state agency. Further, Dugway has been
severely criticized and enbarrassed by Conplainant’s protected
activity. As a result, I find and conclude that Respondent has
clearly, continuously and illegally discrimnated against
Conpl ai nant through harassnent, disciplinary procedures and
outright threats. Accordingly, |I find and conclude that all of
Respondent's purported, legitinate reasons for taking adverse
actions agai nst Conpl ainant are, in fact, pretext. Conplainant has
met his burden of proving that Respondent has intentionally
di scrimnated against him for engaging in protected activity
concerning the proper enforcenment of the Acts involved herein. As
such, Conplainant is entitled to an award of danages.

Thi s Judge, having found the Respondent in violation of the
af orenenti oned whi stl ebl ower statutes, will issue a recommendati on
on damages t o be awarded t o Conpl ai nant. Conpl ai nant requests front
pay, back pay, conpensatory damages, equitable relief, and attorney
fees and costs.
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IV. DAMAGES AND RELIEF SOUGHT
A. GENERAL DISCUSSION

As | have already held in other decisions, the environmental
statutes provide liberally for an award of damages sufficient to
place the employee in the position they would have been absent the
retaliation. Thus, itis well to keep in mind certain well-settled
principles.

Section 507(b) of the Clean Water Act (CWA), 33 U.S.C.
Sec. 1367(b), provides in pertinent part: "If [the
Secretary]findsthat... aviolation did occur, he shall

issue a decision, incorporating an order therein and his
findings, requiring the party committing such violation

to take such affirmative action to abate the violation as

the SecretaryofLabordeemsappropriate[.]""Affirmative
action to abate [a] violation” of an environmental
whistleblower statute, such as Sec. 507(a), includes
retroactive promotion into a position the discriminatee

would occupy but for the discrimination. See Thomas v.

Arizona Public Svs. Co. , No. 89-ERA-19, slip op. at 13
(Sec’y Sept. 17, 1993). "Making a victim whole ...
include[s] his reinstatement to the position he would

have held but for the discrimination." Lander , 888 F.2d
at156; see also Malarkeyv. Texaco, Inc. , 983 F.2d 1204,

1214 (2d Cir. 1993).

Cases under Title VII of the Civil Rights Act of 1964,

amended, 42 U.S.C. Sec. 2000e-5, have guided the
Secretary and the Administrative Review Board (ARB) in
fashioning remedies appropriate to abate violations.

Hobby v. Georgia Power Co. , No. 90-ERA-30,slipop.at15
(ARB Feb. 9, 2001). Like the remedies under Title VII,

those available under the environmental whistleblower

laws serve atwofold purpose. First, they are intended to

make the complainant whole by placing him, "as near as

may be, in the situation he would have occupied if the

wrong had not been committed.” Albemarle Paper Co. v.
Moody, 422 U.S. 405,418-19(1975). Second, they must"so

far as possible eliminate the discriminatory effects of

the past as well as bar like discrimination in the

future.” Id. at 418, quoted in Hobby at 7 (ARB’s

emphasis). This goes beyond the interest of employees in
protectionfromdiscrimination. Italso servesthe public
interestin assuring exposure ofthreatsto public health

and safety, such asthe discharge of sewage into streams,
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Moderv. Village of Jackson, Wisconsin

2001).

Creekmore v. ABB Power Systems Energy Services, Inc. , 93-ERA-24

rivers and lakes. See Beliveau v. DOL , 170 F.3d 83, 88
(1st Cir. 1999).

, 2000-WPC-0005 (ALJ Aug. 10,

Back pay is clearly provided for:

The "goal of back pay is to make the victim of

discrimination whole and restore him [or her] to the

position that he [or she] would have occupied in the

absence of the unlawful discrimination.” Blackburn v.
Martin , 982 F.2d 125, 128 (4th Cir. 1992). Also See
Creekmore v. ABB Power Sys. Energy Servs., Inc. ,
1993-ERA-24 (Dep. Sec’y Feb. 14, 1996) .

Complainant is correct to note that any uncertainties

with regard to the amount of back pay are to be resolved
againstthediscriminating party. McCaffertyv.Centerior
Energy , 1996-ERA-6 (ARB Sept. 24, 1997).

The award of back pay effectuates the remedial statutory

purpose of making whole the victims of discrimination,

and “unrealistic exactitude is not required” in

calculating back pay and "uncertainties in determining

what an employee would have earned but for the
discrimination, should be resolved against the

discriminating [party]." EEOC . Enterprise Ass'n
Steamfitters Local No. 6348 , 542 F.2d 579, 587 (2d Cir.
1976), Steamfitters Local No.6348 , 542 F.2d 579, 587 (2d
Cir. 1976), cert. denied , 430 U.S. 911 (1977), quoting
Hairston v. McLean Trucking Co. , 520 F.2d 226, 233 (4th

Cir. 1975). Initially, the Complainant bears the burden

of establishing the amount of back pay that a respondent

owes. Adams v. Coastal Production Operation, Inc. , 89-
ERA-3 (Secy Aug. 5, 1992). Once the Complainant

establishes the gross amount of back pay due, the burden

shifts to the Respondent to prove facts which would

mitigate that liability. Lederhaus v. Donald Paschen &

Midwest Inspection Service Ltd., 92-ERA-13 (Sec’y Oct.

26, 1992), slip. op. at 9-10; Moody v. T.V.A. , Dept of
Labor Decisions, Vol. 7, No. 3, p. 68 (1993).

(ALJ Sept. 1, 1994).
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It is appropriate to review other types of wrongful
termination cases, as well as awards in other whistleblower
decisions involving emotional distress, to assist in the analysis
of the appropriate measure of compensatory damages in a
whistleblower case. Accordingly, thisis precisely whatthis Judge

has done. See Crowv. Noble Roman’s, Inc. , 1995-CAA-8 (Sec'y Feb.
26, 1996)(approving an award of $10,000.00 in compensatory
damages); ’ Creekmore v. ABB Power Sys. Energy Servs., Inc. , 1993-

ERA-24 (Dep. Sec’y Feb. 14, 1996) (wherein the Deputy Secretary

upheld this ALJ's recommendation of $40,000.00 in compensatory

damages); & Gaballav. Atlantic Group, Inc. , 1994- ERA-9(Sec’yJan.
18, 1996)(wherein the Secretary reduced the ALJ's recommended
compensatory damage award from $75,000.00 to $25,000.00); ® Smithv.
Littenberg , 992-ERA-52(Sec’y Sept. 6,1995) (whereinthe Secretary

affrmed the ALJ's award of $10,000.00); 10 Blackburn v. Metric
Constructors, Inc. , 86-ERA-4 (Sec’y Aug. 16, 1993) (wherein the

"The evidence proved that the complaint was terminated without any
warning, and could not afford insurance. The complainant also had to
receive food stamps for a period of time.

8The ALJ found that the evidence established that the
discriminatory conduct caused Complainant severe stress, leading to a
heart attack. While questioning the sufficiency of the causative
evidence in regard to the heart attack, the Deputy Secretary concluded
that the record of the stress claim and pain attacks was sufficient to
justify the award of compensatory damage. Specifically, the Deputy
Secretary noted that the complainant suffered a great deal of
embarrassmentover alay off after twenty-sevenyears with the employer,
and that complainant suffered family disruption by his need to travel
for consulting work.

9The ALJ recommended a $75,000 compensatory damage award based on

the treating psychologist’'s finding that conplainant suffered from
chroni c stress, paranoid thinking, a general distrust of others, a |lack
of confidence in his engineering judgnent, a fear of continuing
repercussions, and a general feeling of apathy. The psychol ogi st
further testified conplainant will forever suffer from a full-blown
personality di sorder and a permanent strain on his marital relationship.
The Secretary reduced the award based on the fact that the same
psychol ogi st indicated this psychol ogical state was caused in part by
a co-respondent who had previously settled out of the case and that part
of that settlenment conpensated for part of conplainant’s conpensatory
damages.

The evidence established that the conplainant suffered from
severe nmental and enptional stress, including psychiatric evidence that
the conpl ai nant was “depressed, obsessing, rumninating and ha[d] post-
traumatic problens,” follow ng the discrimnatory discharge.
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Secretary reduced the ALJ's recommended award of compensatory

damages to $5,000.00); 1 Lederhaus v. Paschen , 1991-ERA-13 (Secy
Oct. 26, 1992) (wherein the Secretary reduced the compensatory

award from a recommended amount of $20,000.00 to $10,000.00); 12
McCuistion v. Tennessee Valley Auth. , 1989-ERA-6 (Sec’y Nov. 13,

1991) (wherein the Secretary increased compensatory damages from

the ALJ'srecommended award of $0.00to $10,000.00); 13 Martinv. The
Department of Army , 1993-SDW-1 (ARB July 30, 1999) (whereinthe ARB

awarded $75,000.00 in compensatory damages for emotional

1The testimony of complainant, his wife, and his father
established complainant was of the opinion that firing someone was like
saying that person is no good. The evidence also established
complainant felt really low and that he relied on is father to come out
of depression. The term nation affected conplainant’s self-inmge and
i npacted his behavior, which became short with his wfe. The wife
testified to the stress and enotional strain on the marital relationship
and the father testified to conplainant’s pride and work ethic and the
fact that conplainant felt sorry for hinself after the ternination.

2l n Lederhaus , the evidence established conplainant renmained
unenpl oyed for 5 Y2nonths after his term nati on, he was harassed by bill
collectors, foreclosure was begun on his hone and he was forced to

borrow $25,000 to save the house. In addition, conmplainant’s wfe
received calls at work frombill collectors and her enpl oyer threatened
to lay her off. Conpl ai nant had to borrow gas nobney to get to an

unenpl oynment hearing and experienced feelings of depression and anger.
Conpl ai nant fought with his wi fe and woul d not attend her birthday party
because he was ashamed he could not buy her a fit, the famly did not
have their usual Christmas di nner, and conpl ai nant woul d not go to visit
his grandson. In fact, conplainant cut off alnost all contact with his
grandson. The evidence reveal ed conpl ai nant becane difficult to deal
with and this was corroborated by testinony fromconpl ai nant’s wi fe and
a nei ghbor. Conpl ai nant contenpl ated suicide tw ce.

13The evi dence reveal ed the conpl ai nant was harassed, bl ackli sted,
and fired. 1In addition, conplainant |ost his |livelihood, he could not
find another job, and he forfeited his life, dental and health
i nsurance. The bl acklisting and term nati on exacerbated conpl ai nant’s
pre-existing hypertension and caused frequent stomach problens
necessitating treatnment, medication, and emergency roomadm ssi on on at
| east on occasion. Conpl ai nant experienced probl ens sl eepi ng at ni ght,

exhaustion, depression, and anxiety. Conpl ai nant introduced into
evi dence nedi cal docunentation of synptons, including blood pressure,
stomach problens, and anxiety. Conpl ainant’s wife corroborated his

conpl aints of sleeplessness and testified he became easily upset,
wi t hdrawn, and obsessive about his bl ood pressure.

-03-



distress); 14 Jones v. EG&G Defense Materials, Inc. , 1995-CAA-3 (ARB
Sept. 29, 1998) (wherein Board adopted ALJ’s award of $50,000.00); !
Smith v. Esicorp, Inc. , 1993-ERA-16 (ARB Aug. 27, 1998) (wherein

the Board reduced the ALJ's recommendation of $100,000.00 in

compensatory damages to $20,000.00); 16 Michaud v. BSP Transport,

Inc., 1995-STA-29 (ARB Oct.9,1997) (whereinthe Board approved an

award of $75,000.00 in compensatory damages); 7 Doyle v. Hydro
Nuclear Services , 1989-ERA-22 (ARB Sept. 6, 1996) (wherein the

Board affirmed the ALJ's recommendation of $40,000 compensatory

5

damages); ® Bigham v. Guaranteed Overnight Delivery , 1995-STA-37
(ALJ May, 8, 1996) (adopted by ARB Sept. 5, 1996) (wherein the

Board increased the ALJ’s award of compensatory damages from $2,500

to $20,000 after reviewing the observations and accounts of

complainant’'s emotional distress); 19 Sayre v. Alyeska Pipeline ,

14The evidence revealed severe emotion distress based upon
psychological records of major depression and suicidal thoughts.

15The evidence Complainant suffered embarrassment from having to
look for work, and having his car and home repossessed. Evidence also
reflected stress due to loss of medical insurance and familial stress.

18The evidence that the discriminatory conduct was limited to
several cartoons lampooning complainant, and that the complainant did
not suffer loss of a job or blacklisting and did not incur financial
losses, and evidence of mental and emotional injury was limited to his
own testimony and that of his wife.

"The evidence established that complainant from major depression
caused by a discriminatory discharge, as supported by reports of a
licensed clinical social worker and psychiatrist. Further, evidence
showed increased stress and humiliation at having a bank foreclose on
Conpl ai nant’ s honme and the | oss of savings.

18The evi dence whi ch supported an award i n t his amount consi sted of
conplainant’s consulting physicians who prescribed anxiety and
depressi on nedi cations, as well as other nedications for chest pain; a
treating psychologist testified that respondent’s discrininatory acts
caused conpl ai nant’ s anxi ety di sorder and post-traumatic stress di sorder
and respondent failed to offer any countervailing evidence on causati on
and that same psychol ogist testified conplainant’s wife and children
noti ced a radi cal change in conpl ai nant’ s behavior, a serious strainin
the marital relationship, and that divorce proceedings were begun
al t hough the couple did eventually reconcile.

At the hearing, the conplainant testified to his |owered self-
esteem and uncomuni cativeness, to his change in sleep and eating
habits, and to the adverse effect on his marriage. He also testified
that he was not interested in socializing, felt ‘less than a man’
because he coul d not support his family, and that the fanmly experienced
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1997-TSC-6 (ALJ May 8, 1999)(wherein ALJ awarded $10,000.00 in
compensatory damages); 20 | eveillev.New York Air Nat'l Guard , 1994-
TSC-3/4 (ALJ Feb. 9, 1998)(wherein ALJ awarded over $80,000.00 in

compensatory damages based upon past and future emotional stress,

past and future medical expenses, and damage to professional

reputation); 21 Berkman v. United States Coast Guard Academy , 1997-
CAA-2/9 (ALJ Jan. 2, 1998)(wherein the ALJ awarded $70,000.00 in

compensatory damages). 22

In  Van Der Meer v. Western Kentucky Univ. , 1995-ERA-38 (ARB
Apr. 20, 1998), the complainant suffered little out-of-pocket loss:
he lost no salary as a result of the leave of absence and there was
no evidence of uncompensated medical costs. Other losses were
non-quantifiable. The complainant, however, was awarded $40,000 in
compensatory damages because the respondent took extraordinary and
very public action against the complainant which surely had a
negative impact on complainant’s reputation among the students,
faculty and staff at the school, and more generally in the local
community; complainant was subjected to additional stress by the
respondent’s failure to follow the conciliatory procedures
contained in its handbook and complainant testified that he felt
humiliated.

In  Smith v. Esicorp, Inc. , 1993-ERA-16 (ARB Aug. 27, 1998),
the ARB noted that, "The severity of the retaliation suffered by [a
complainant] is also relevant to our determination of appropriate
compensatory damages. The courts have held that the more inherently
humiliating and degrading the defendant's action, the more

a sparse Christmas. Finally, complainant testified the family had to

cancel their annual summer vacation and charge the credit cards to the

limit. Complainant’s wife testified she noticed conplainant’s
wi t hdrawal in the weeks after Christnas.

20The conpl ainant testified to severe stress caused by work-pl ace
di scrim nati on.

2lThe evidence established severe enotional pain and suffering

Further the conplainant suffered from anxiety attacks, shortness of
breath and di zzi ness caused on the work-rel ated stress. The conpl ai nant
al so submitted evidence of marital friction, and psychol ogi cal evidence
of depressive disorder dysthm a. The conpl ai nant requested $130, 000 in
conpensatory damages, but the ALJ only awarded $45,000 for past and
future enotional pain; $25,000 in a | oss of professional reputation and
$10, 529. 28 for past and future nedical costs.

2The evi dence establ i shed that conpl ai nant suffered fromclinical,

maj or depression require nedication and therapy, in addition to
suffering fromfrequent anxiety attacks.
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reasonable it is to infer that a person would suffer emotional

distress, and the more conclusory the evidence of emotional

distress may be." Id. ( citing United States v. Balistrieri, 981
F.2d 916, 932 (7th Cir. 1993)).

With these principles in mind, | will now consider the awards
sought by Dr. Hall.

B. BACK PAY

With reference to the general issue of damages that may be
awarded herein, Respondent submits, perhaps tongue-in-cheek, that
“it isinportant to note that (Dr. Hall) was not fired. He was not
denoted. He was not even disciplined. He nerely retired. He has
suffered none of the usual indicia of retaliation. The stress he
conpl ains of is nost closely related to the fact that he was unabl e
to conplete tinmely his work assignnent.”

However, this closed record |lends ne to conclude otherw se,
and | have al ready nmade t hese findi ngs and concl usi ons above, based
upon ny interpretation of the evidence and based upon ny concl usi on
that Dr. Hall is a credible witness and that any confusion as to
the sequence of events is sinply due to the passage of tine and
cumul ative effects of the conspiracy agai nst himat Dugway.

Wth reference to back pay, Dr. Hall seeks the follow ng
anounts cal culated in this manner:

Dr. Hall’'s salary |l ost from1996 to the end of 2001, esti nated
conservatively by presum ng no appraisals above "fully successful "
woul d have been received , and based on 1996 and 1997 earni ngs and
| eave statenents, CX 127, RX 125, with cost of |iving adjustnents
approxi mat el y as shown on those statenents, and i ncl udi ng one GS-12
step i ncrease that woul d have occurred during this period, would be
as foll ows:

1996: $13, 500. 00
1997: $44,919. 00
1998: $58, 000. 00
1999: $60, 000. 00
2000: $62, 500. 00
2001: $65, 000. 00

2002 (first half): $32,500.00
Total:  $336,419.00

Note that in the anmpbunts above Dr. Hall’'s current retirenent
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income of approximately $17,000 per year total has not been

subtracted from the back pay amount requested above, for a reason.

Dr. Hall is requesting the option of paying back the prior

retirement and social security payments from the full back pay
amounts to allow ful | reinstatenent of Dr. Hall’s retirenment and
social security accounts so that he can be placed back in the
position he would have been in regarding retirenment and socia
security. | agree as this request is nost reasonable to restore
Dr. Hall to the status quo ante

According to the Respondent, Dr. Hall’'s estimate is grossly
exagger ated and assunes that he could work full-tinme, 40 hours per
week. Also, Dr. Hall has not subtracted his post-Dugway incone.

However, | disagree because but for the actions of the
Respondent and the conspiracy against him Dr. Hall woul d have been
able to work full-tinme and wth the usual accommopdati ons nmade to an
enpl oyee by an enpl oyer who acts in good faith and i s not notivated
to retaliate because of protected activities.

Moreover, | find and conclude that Dr. Hall’'s earning in his
| ast six-to-twelve nonths at Dugway are not representative of his
wage- earni ng capacity because that is the period during which the
full effects of the conspiracy becanme manifest, thereby resulting
in his constructive term nation by Respondent.

Respondent al so submts that six years back pay is excessive
and it should be three years, or until his 65" birthday.

No. | disagree - six years is reasonable and proper,
especially as the federal governnment no |onger has a nmandatory
retirement age, except for airline pilots, those in | aw enforcenent
and certain other specialized groups.

Wi | e Respondent posits that Dr. Hall has made no attenpt to
mtigate his damages, | disagree. Dr. Hall has | ooked for work but
to no avail, partly because of the way that he was traumati zed at
Dugway by that conspiracy.

The "goal of back pay is to nmake the victimof discrimnation
whol e and restore him [or her] to the position that he [or she]
woul d have occupi ed i n the absence of the unl awful discrimnation.”
Blackburn v. Martin , 982 F.2d 125, 128 (4th Cr. 1992).

Conpl ai nant asserts that his request of $336,419.00 is based
upon a straightforward calculation of the nunber of work days
m ssed as a proxi mate result of Respondent's di scrim natory conduct
as a percentage of his annual salary. Conplainant is correct to
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note that any uncertainties with regard to the amount of back pay
are to be resolved against the discriminating party. McCafferty v.
Centerior Energy, 1996-ERA-6 (ARB Sept. 24, 1997).

Thus, based upon the totality of the record herein, | find and
conclude that Complainant is entitled to an award of back pay
totaling $336,419.00 as the methodology that he has used to
establish that amount of reasonable and appropriate and in line
with other cases under the Acts involved herein. | note that Dr.
Hall has agreed to pay back “the prior retirenent and social
security paynents from these back pay anounts to allow full
reinstatenent of Dr. Hall’'s retirenment and soci al security accounts
so that he can be placed back in the position he woul d have been in
regarding retirenent and social security.” (CX A at pages 37-38)

C. OTHER DAMAGES
1. Compensatory Damages

As already noted above, conpensatory damages sufficient to
make the enpl oyee whole are provided for as well:

The environnmental statues, by authorizing an award of
conpensat ory damages, have created a "species of tort
l[iability" in favor of persons who are the objects of
unl awful retaliation. Conpensatory danmages are desi gned
to conpensate conpl ainants not only for direct pecuniary
| oss, but al so for such harmas inpairnment of reputation,
personal hum liation, and nental anguish and suffering.
Martin v. Dep't of the Army , ARB Case No. 96-131, ALJ
Case No. 96-131, ARB Dec. and Ord. (July 30, 1999) W
702416 at *13, citing Memphis Community Sch. Dist, v.

Stachura , 477 U.S. 299, 305-307 (1986).

It is well-settled that expert nedical evidence is not
necessary to award conpensatory damages for enotional
distress. A conplainant's credible testinony by itself
is sufficient for this judge to find and concl ude that
enoti onal distress has resulted froma persistent pattern
of retaliatory action and to award damages. Jonesv.
EG&G Def. Materials Inc. , ARB Case No. 97-129, ALJ Case
No. 95-CAA-3 (ARB Sept. 29, 1998). In Jones, the
testinony of the conplainant alone was sufficient to
sustain a $50,000 award for enotional distress.
Simlarly, conplainant's testinony was sufficient to
sustain a $20,000 enotional distress award in Assist.
Secretary of Labor for Occup. Safety & Healthy,
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Guaranteed Overnight Delivery , ARB Case No. 96-108, ALJ
Case No. 95-STA-37 (Sept. 5, 1996).

Andersonv. Metro Wastewater Reclamation District , ARBNo.:98-087,
Case No.: 1997-SDW-7 (ALJ RDO Sept. 18, 2001).

As | held in another decision:

The general rule is that a wrongdoer is liable to the
person injured in compensatory damages for all of the
natural and direct or proximate consequences of his
wrongful act or omission but he is not responsible for

the remote consequences of his wrongful act or omission.
Natural consequences are such as might reasonably have
been foreseen, such as occur in an ordinary state of
things. Thus, it is often said, if according to the

usual experience of mankind the result was to be
expected, it is not too remote.

Anactor omission is the proximate cause of aloss where
there is no intervening, independent, culpable and
controlling cause severing the connection between the
wrongful act or omission and the claimed loss. Thus, an
intermediate cause which, disconnected from the primary
act or omission, produces the injury or loss will be
regarded as the proximate cause. Itis sufficient if it

is established that the defendant’s act produced or set

in motion other agencies, which in turn produced or
contributed to the final result. Moreover, although an

act of the plaintiff has intervened between defendant’s
wrong and the injury suffered, the defendant is not
thereby excused if the intervening act was the result of

or was naturally and reasonably induced by his earlier
wrong. While the plaintiff is not entitled to recover
damages for conditions which are due entirely to a
previous disease, the defendantmay be liable for damages

if his wrongful act aggravated or exacerbated such
disease or impairment of health. Thus, the wrongdoer is

not exonerated from liability if, by reason of some
pre-existing condition, hisvictimis more susceptibleto

injury and the plaintiff may recover such damages as
proximately result from the activation or aggravation of

a dormant disease or condition. Heart disease was
recognized as a pre-existing condition in Firkolv. A.R.
Glen Corp., 223 F. Supp.163(D.C.N.J.1963). Asbetween
an innocent and a wrongful cause, the law uniformly
regards the latter as the proximate and legally
responsible cause. Itis also well-settled that damages
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which are uncertain, contingent or speculative in their

nature cannot be recovered as compensatory damages.
Where a cause of action is complete and no subsequent
action may be maintained, a recovery may be had for
prospectiveandanticipateddamagesreasonablycertainto
accrue. Thus, damages are not restricted to the period
ending with the institution of the suit and where it is
established that there will be future effects sustained

by the plaintiff as a result of the wrongful act or

injury, damages for such effects may be awarded.

Creekmore v. ABB Power Systems Energy Services, Inc. , 93-ERA-24
(ALJ Sept. 1, 1994).

Compensatory damages may be awarded for emotional pain

and suffering, mental anguish, embarrassment and

humiliation. See generallyDeFordv. Secretary of Labor ,
700F.2d 281, 283 (6th Cir. 1983)(decided pursuantto the

ERA); Nolan v. AC Express , 1992-STA-37 (Sec’y Jan. 17,
1995)(decided pursuant to an analogous provision of the

STA). Where appropriate, a complainant may recover an

award for emotional distress when his or her mental

anguish is the proximate result of respondent’s unlawful

discriminatory conduct. See Bigham v. Guaranteed
Overnight Delivery , 1995-STA-37 (ALJ May, 8, 1996)
(adopted by ARB Sept. 5, 1996); Crow v. Noble Roman’s
Inc. , 1995-CAA-8 (Secy Feb. 26, 1996). See also
Blackburnv.MetricConstructors, Inc. , 1986-ERA-4(Sec’y

Oct. 30, 1991).

Complainantbears the burden of proving the existence and
magnitude of any suchinjuries; although, as a caveat, it
should be noted that medical or psychiatric expert

testimony on this point is not required. Crow v. Noble
Roman’s, Inc., 1995-CAA-8 (Sec’y Feb. 26, 1996);
Lederhausv. Paschen , 1991-ERA-13(Sec’yOct.26,1992);

Jones v. EG&G Defense Materials, Inc. ,  1995-CAA-3 (ARB

Sept. 29, 1998).

As | have also noted above, it is appropriate to review other
types of wrongful termination cases, as well as awards in other
whistleblower decisions involving emotional distress, to assistin
the analysis of the appropriate measure of compensatory damages in
a whistleblower case. Accordingly, this is precisely what this
Judge has done. See Crowv.Noble Roman’s, Inc. , 1995-CAA-8(Sec'y
Feb. 26, 1996)(approving an award of $10,000.00 in compensatory
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damages); 23 Creekmore v. ABB Power Sys. Energy Servs., Inc. , 1993-
ERA-24 (Dep. Sec’y Feb. 14, 1996) (wherein the Deputy Secretary

upheld this ALJ’'s recommendation of $40,000.00 in compensatory

damages); 2* Gaballav.Atlantic Group, Inc. , 1994- ERA-9 (Sec’y Jan.

18, 1996)(wherein the Secretary reduced the ALJ's recommended
compensatory damage award from $75,000.00 to $25,000.00); % Smith
v. Littenberg ,  992-ERA-52 (Secy Sept. 6, 1995) (wherein the

Secretary affirmed the ALJ’s award of $10,000.00); 26 Blackburn v.
Metric Constructors, Inc. , 86-ERA-4 (Sec'y Aug. 16, 1993) (wherein

the Secretary reduced the ALJ’'s recommended award of compensatory

damages to  $5,000.00); 2 Lederhaus v. Paschen : 1991-

2The evidence proved that the complaint was terminated without any
warning, and could not afford insurance. The complainant also had to
receive food stamps for a period of time.

2The ALJ found that the evidence established that the
discriminatory conduct caused Complainant severe stress, leading to a
heart attack. While questioning the sufficiency of the causative
evidence in regard to the heart attack, the Deputy Secretary concluded
that the record of the stress claim and pain attacks was sufficient to
justify the award of compensatory damage. Specifically, the Deputy
Secretary noted that the complainant suffered a great deal of
embarrassment over alay off after twenty-seven years with the employer,
and that complainant suffered family disruption by his need to travel
for consulting work.

The ALJ recommended a $75,000 compensatory damage award based on

the treating psychologist’s finding that conplainant suffered from
chroni c stress, paranoid thinking, a general distrust of others, a |lack
of confidence in his engineering judgnment, a fear of continuing
repercussions, and a general feeling of apathy. The psychol ogi st
further testified conplainant will forever suffer from a full-blown
personality di sorder and a pernmanent strain on his marital relationship.
The Secretary reduced the award based on the fact that the same
psychol ogi st indicated this psychol ogical state was caused in part by
a co-respondent who had previously settled out of the case and that part
of that settlenent conpensated for part of conplainant’s conpensatory
damages.

2The evidence established that the conplainant suffered from
severe nental and enotional stress, including psychiatric evidence that
the conpl ai nant was “depressed, obsessing, rumninating and ha[d] post-
traumatic problens,” follow ng the discrimnatory discharge.

2"The testinmony of conplainant, his wfe, and his father
establ i shed conpl ai nant was of the opinion that firing someone was |ike
saying that person is no good. The evidence also established
conpl ai nant felt really lowand that he relied on is father to conme out
of depression. The term nation affected conplainant’s self-inmage and
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ERA-13 (Sec’y Oct. 26, 1992) (wherein the Secretary reduced the

compensatory award from a recommended amount of $20,000.00 to

$10,000.00); 28 McCuistion v. Tennessee Valley Auth. , 1989-ERA-6
(Sec’yNov.13,1991) (whereinthe Secretary increased compensatory

damages from the ALJ's recommended award of $0.00 to $10,000.00); 29
Martin v. The Department of Army , 1993-SDW-1 (ARB July 30, 1999)
(wherein the ARB awarded $75,000.00 in compensatory damages for

emotional distress); 30 Jonesv. EG&G Defense Materials, Inc. , 1995-
CAA-3 (ARB Sept. 29, 1998) (wherein Board adopted ALJ’'s award of

$50,000.00); 3* Smith v. Esicorp, Inc. , 1993-ERA-16 (ARB Aug. 27,

impacted his behavior, which became short with his wife. The wife

testified to the stress and emotional strain on the marital relationship

and the father testified to conpl ai nant’ s pride and work ethic and the
fact that conplainant felt sorry for hinself after the ternination.

2| n Lederhaus , the evidence established conplainant renained
unenpl oyed for 5 2nonths after his term nati on, he was harassed by bill
collectors, foreclosure was begun on his hone and he was forced to

borrow $25,000 to save the house. In addition, complainant’s wfe
received calls at work frombill collectors and her enpl oyer threatened
to lay her off. Conpl ai nant had to borrow gas noney to get to an

unenpl oynment hearing and experienced feelings of depression and anger.
Conpl ai nant fought with his wi fe and woul d not attend her birthday party
because he was ashamed he could not buy her a fit, the famly did not
have their usual Christmas di nner, and conpl ai nant woul d not go to visit
his grandson. In fact, conplainant cut off alnost all contact with his
grandson. The evidence reveal ed conpl ai nant becane difficult to deal
with and this was corroborated by testinmony fromconpl ainant’s wi fe and
a nei ghbor. Conpl ai nant contenpl ated suicide tw ce.

2The evi dence reveal ed the conpl ai nant was harassed, bl ackli st ed,
and fired. 1In addition, conplainant |lost his livelihood, he could not
find another job, and he forfeited his life, dental and health
i nsurance. The bl acklisting and term nati on exacerbated conpl ai nant’s
pre-existing hypertension and caused frequent stomach problens
necessitating treatnment, nedication, and emergency roomadm ssi on on at
| east on occasion. Conplai nant experienced probl ens sl eeping at night,

exhaustion, depression, and anxiety. Conpl ai nant introduced into
evi dence nedi cal docunentation of synptons, including blood pressure,
stomach problens, and anxiety. Conpl ainant’s wife corroborated his

conpl aints of sleeplessness and testified he becane easily upset,
wi t hdrawn, and obsessive about his bl ood pressure.

%The evidence revealed severe enotional distress based upon
psychol ogi cal records of major depression and suicidal thoughts.

31The evi dence Conpl ai nant suffered enbarrassnment from having to

| ook for work, and having his car and hone repossessed. Evidence al so
reflected stress due to | oss of nedical insurance and fanilial stress.
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1998) (wherein the Board reduced the ALJ's recommendation of
$100,000.00incompensatory damagesto $20,000.00); 32 Michaudv.BSP
Transport, Inc. , 1995-STA-29 (ARB Oct. 9, 1997) (wherein the Board

approved an award of $75,000.00 in compensatory damages); 3 Doyle
v. Hydro Nuclear Services , 1989-ERA-22 (ARB Sept. 6, 1996) (wherein

the Board affirmed the ALJ’'srecommendation of $40,000 compensatory
damages); ** Bigham v. Guaranteed Overnight Delivery

(ALJ May, 8, 1996) (adopted by ARB Sept. 5, 1996) (wherein the
Boardincreasedthe ALJ's award of compensatory damages from $2,500
to $20,000 after reviewing the observations and accounts of
complainant’'s emotional distress); %  Sayre v. Alyeska Pipeline
1997-TSC-6 (ALJ May 8, 1999)(wherein ALJ awarded $10,000.00 in
compensatory damages); 3% L eveillev.New York Air Nat'l Guard , 1994-
TSC-3/4 (ALJ Feb. 9, 1998)(wherein ALJ awarded over $80,000.00 in

, 1995-STA-37

32The evidence that the discriminatory conduct was limited to
several cartoons lampooning complainant, and that the complainant did
not suffer loss of a job or blacklisting and did not incur financial
losses, and evidence of mental and emotional injury was limited to his
own testimony and that of his wife.

3The evidence established that complainant from major depression
caused by a discriminatory discharge, as supported by reports of a
licensed clinical social worker and psychiatrist. Further, evidence
showed increased stress and humiliation at having a bank foreclose on
Conpl ai nant’ s honme and the | oss of savings.

34The evi dence whi ch supported an award in thi s anount consi sted of
conplainant’s consulting physicians who prescribed anxiety and
depressi on nedi cations, as well as other nedications for chest pain; a
treating psychologist testified that respondent’s discrininatory acts
caused conmpl ai nant’ s anxi ety di sorder and post-traumatic stress di sorder
and respondent failed to of fer any countervailing evidence on causation
and that same psychologist testified conplainant’s wife and children
noti ced a radi cal change in conplainant’s behavior, a serious strain in
the marital relationship, and that divorce proceedings were begun,
al t hough the couple did eventually reconcile.

%At the hearing, the conplainant testified to his |owered self-
esteem and uncomuni cativeness, to his change in sleep and eating
habits, and to the adverse effect on his marriage. He also testified
that he was not interested in socializing, felt ‘less than a man’
because he coul d not support his family, and that the fanm |y experienced
a sparse Christmas. Finally, conplainant testified the famly had to
cancel their annual summrer vacation and charge the credit cards to the
limt. Complainant’s wfe testified she noticed conplainant’s
wi thdrawal in the weeks after Christmas.

%The conpl ainant testified to severe stress caused by work-pl ace
di scrim nati on.
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compensatory damages based upon past and future emotional stress,

past and future medical expenses, and damage to professional

reputation); 37 Berkman v. United States Coast Guard Academy , 1997-
CAA-2/9 (ALJ Jan. 2, 1998)(wherein the ALJ awarded $70,000.00 in

compensatory damages). 38

In  Van Der Meer v. Western Kentucky Univ. , 1995-ERA-38 (ARB
Apr.20,1998), the complainant suffered little out-of-pocket loss:
he lost no salary as aresult of the leave of absence and there was
no evidence of uncompensated medical costs. Other losses were
non-quantifiable. The complainant, however, was awarded $40,000 in
compensatory damages because the respondent took extraordinary and
very public action against the complainant which surely had a
negative impact on complainant’s reputation among the students,
faculty and staff at the school, and more generally in the local
community; complainant was subjected to additional stress by the
respondent’s failure to follow the conciliatory procedures
contained in its handbook and complainant testified that he felt
humiliated.

In  Smith v. Esicorp, Inc. , 1993-ERA-16 (ARB Aug. 27, 1998),
the ARB noted that, "The severity of the retaliation suffered by [a
complainant] is also relevant to our determination of appropriate
compensatory damages. The courts have held that the more inherently
humiliating and degrading the defendant's action, the more
reasonable it is to infer that a person would suffer emotional
distress, and the more conclusory the evidence of emotional
distress may be." Id. ( citing United States v. Balistrieri, 981
F.2d 916, 932 (7th Cir. 1993)).

As | stated more recently in another decision, and it is
equally applicable herein, | find that Complainant has submitted
sufficient evidence justifying a claim for compensatory damages
based on her severe emotional pain and suffering cause by
Respondent’s discriminatory conduct. Complainant has testified

3'The evidence established severe emotional pain and suffering.
Further the complainant suffered from anxiety attacks, shortness of
breath and dizziness caused on the work-related stress. The complainant
also submitted evidence of marital friction, and psychological evidence
of depressive disorder dysthmia. The complainant requested $130,000 in
compensatory damages, but the ALJ only awarded $45,000 for past and
future emotional pain; $25,000 in a loss of professional reputation and
$10,529.28 for past and future medical costs.

%8The evidence established that complainant suffered from clinical,

major depression require medication and therapy, in addition to
suffering from frequent anxiety attacks.
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concerning how, as a result of RIDEM's alleged discrimination and
harassment, she has suffered substantial emotional, physical and
professional harm. (TR 381-93) Additionally, Complainant has
submitted medical records from Nephrology Associates, Harvard
Pilgrim Healthcare, the RIDEM Medical Monitoring Program, and the
RIEAP, to substantiate her claim. (CX 36-39) These records reflect

a two year period of Complainant’s suffering from severe stress,
sleep disorders, anxiety and symptoms of clinical depression. (CX
36-39) The records of Dr. Stephen Zipin indicate serious stress
disorder and problems during 1996 through 1998. (CX 36; CX 62; CX
64; CX 65; CX 67) Further, in late 1997, Complainant met with
Counselor Raymond Cooney, and psychiatrist Dr. Giselle Corre, both
of whom noted the "severe stress from work-related issues," and
recommend that Complainant take time off from work on stress leave.
(CX 61) As a result, Complainant then took five weeks of stress
leave in September and October of 1997, as well as other occasional
days off. (TR 387) Complainant also alleges that she has been
emotionally strained, and that her family has been severely
impacted by her stress. In fact, her husband, Joseph Migliore,
relayed his concern about Complainant’'s stress and its effect on
their family to Mr. Fester who shared this information with Ms.
Marcaccio.

Likewise, what | wrote earlier applies herein. 1 find and
conclude that Complainant has suffered over two years of continuous

and severe harassment by Respondents. | reject Respondent’s
argunment that Conplainant’s stress over the reorganization is
unrelated to this current claim Rather, | have previously held

that Conpl ai nant began engaging in protected activity, for the
pur poses of these clains, in md-1996 when she was voicing her
concerns about the negative effects of the reorganizati on and her
reassi gnnment. I also have found that Respondent’s retaliatory
actions, in the form of harassnent, began at this tine.
Conpl ai nant’ s supervisors were aware that Conplainant was being
subject to a great deal of stress by their actions, yet the
discrimnation and retaliation continued, through underm ning her
authority, subjecting her to disciplinary actions, and threatening
her with future retaliation for engaging in protected activity. |
al so reject Respondent’s argunent that it hel ped Conplainant’s
stress, by referring her to the EAP. While it is true that M.
Mar cacci o did refer Conpl ai nant based upon her all eged concern for
Conpl ai nant’ s nmental health, M. Marcaccio also provided the EAP
with negative information stenmm ng from Conpl ai nant’ s protected
activity.

Accordingly, in the case at bar, | find and conclude that

Conpl ai nant has submtted a well-docunented and well-supported
claimfor conpensatory benefits based on enotional distress. | al so

-105-



note, in comparison with similarly situated cases, that

Respondent’s awareness of Complainant’'s stress disorder and

anxiety, make their actions particularly offensive. | also find

that the medical record documentation presented, coupled with

Conplainant’s credible testinony, presents one of the strongest
cases for conpensatory danmages | have ever seen. Therefore, | find
and conclude that Conplainant is entitled to $300,000.00 in
conpensat ory damages based upon his claimof enotional distress.

2.  Adverse Physical Health Consequences

In the case at bar, Conplainant is seeking $75,000 in
conpensatory danmages based wupon his adverse physical health
consequences directly caused by Respondent’s discrimnatory
conduct. Respondent, on the other hand, argues that Conpl ai nant
has failed to present sufficient evidence to docunent his claim

I note that in Varnadore v. Oak Ridge Nat'l Laboratory,
1992- CAA-2/5 and 1993-CAA-1 (ALJ June 7, 1993), the Adm nistrative
Law Judge found that the conpl ainant was not entitled to an award
of conpensatory damages based upon adverse health consequences
where the Conpl ainant's evidence was nerely specul ati ve.

I find and conclude, that upon review of the evidence,
Conpl ai nant has nore than adequately proved that he has suffered
physi cal consequences as a result of Respondent's actions, and t hat
such actions have resulted in his worsening nedi cal condition.
find that Conplainant has candidly and honestly testified to his
enotional stress that he has experienced since he began to work at
Dugway. Conplainant credibly testified that his physical health
condition has worsened that he has suffered additionally as the
direct result of his work-related stress. Accordingly, | find that
Conpl ai nant’ s physical condition, as inpacted by the her work-
related stress and anxiety, is well docunented in the nedica
records of Dr. Tedrow and Dr. Christie.

Accordi ngly, based upon the nedi cal records subm tted, coupl ed
with Conplainant's testinony, | find that Conplainant is entitled
to conpensatory damages based on his adverse health condition.
Further, after a conparison of these facts to other whistlebl ower
cases involving conpensatory damages based on adverse nedical
conditions, | find and conclude that Conplainant is entitled to an
award of $50,000.00 as a nore reasonabl e anmount.

3. Loss of Career Opportunities and Professional
Reputation
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Complainantis seeking $250,000.00 compensatory damages based
upon his loss of career opportunities and professional reputation
directly caused by Respondent’s discriminatory conduct.
Complainant alleges that his professional reputation has been
irreparably harmed by Respondent’s actions of ‘bad-mouthing” himto
individuals both inside and outside Dugway. Complainant stresses
that this action is particularly damaging in light of his
professional circumstances: mainly, he has a very narrow career
specialty, and that his physical and family limitations require him
to stay in Utah. Complainant alleges that his career is ruined and
that he no longer is able to work in that field. Respondent,
however, argues that Conpl ai nant’ s reputati on has not suffered and
that he can still work el sewhere.

I find Conplainant's situation nost conpelling on the grounds
that his professional reputation has been repeatedly and severely
tarni shed by Respondent's retaliatory actions. Further, | find and
conclude that the facts of this case are nuch nore severe than any
ot her whi stl ebl ower case to date over which | have presided.

As al ready noted above, in Van Der Meer v. Western Kentucky

Univ., 1995- ERA-38 (ARB Apr. 20, 1998), the ARB awarded a
conpl ai nant  $40,000.00 in conpensatory damages for |loss of
pr of essi onal reputation where Conpl ai nant was "physically escorted
fromhis classroomby the canpus police, in front of his students,
and then hustled through gathering up sone personal effects from
his office under the watchful eye of the police."” The Board found
that the extraordinary and very public action against the
conpl ainant "surely had a negative inpact on [the conpl ai nhant's]
reput ati on anong the students, faculty and staff at the school, and
nore generally in the |ocal community.”

I find that Conplainant's reputation has suffered severely at
the hand's of Dugway. Conpl ai nant has been criticized directly,
and through veiled, posted nenoranda, in front of his staff. H's
reput ati on anong hi s Dugway superiors is ruined. He has repeatedly
been criticized openly to both outside entities contracting with
Dugway, as well as, and nost significantly, Utah state officials.
Al'l of these actions serve to severely curtail Conpl ai nant's chance
of obtaining conparable work in the chem cal/chem st comunity.

| findit terribly unfortunate that Conpl ai nant's prof essi onal
reputation could becone so scarred, nerely for raising safety and
envi ronnental concerns. | recognize that the posting of this
decision, as shall be addressed below, will go to sone |length to
try toresurrect Conplainant's tarnished reputation. Neverthel ess,
I find and conclude that Respondent's actions have been so
egregious in ruining Conplainant's reputation anong ot her Dugway
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employees, undermining his situation, and discrediting him with
outside agencies, that Complainant is entitled to significant
compensatory damages for his loss of reputation.

Accordingly, upon my review of relevant case law and the facts
of this matter, I find and conclude that Complainant is entitled to
an award of $100,000.00 in compensatory damages based upon damage
to his professional reputation.

As has been held in other cases:

Martin v. The Department of Army , 1993-SDW-1 (ARB July
30, 1999) (wherein the ARB awarded $75,000.00 in
compensatory damages for emotional distress); Jones v.
EG&G Defense Materials, Inc. , 1995-CAA-3 (ARB Sept. 29,
1998)(wherein Board adopted ALJ's award of $50,000.00);

Smith v. Esicorp, Inc. , 1993-ERA-16 (ARB Aug. 27, 1998)
(wherein the Board reduced the ALJ's recommendation of
$100,000.00 in compensatory damages to $20,000.00);

Michaud v. BSP Transport, Inc. , 1995-  STA-29 (ARB Oct.
9, 1997) (wherein the Board approved an award of
$75,000.00 in compensatory damages); Leveille v. New
York Air Nat'| Guard ,  1994-TSC-3/4 (ALJ Feb. 9, 1998)
(wherein ALJ awarded over $80,000.00 in compensatory
damages based upon past and future emotional stress,

past and future medical expenses, and damage to
professional reputation); Berkmanv. United States Coast
Guard Academy, 1997-CAA-2/9 (ALJ Jan. 2, 1998) (wherein

the ALJ awarded $70,000.00 in compensatory damages).

In  Smith v. Esicorp, Inc. , 1993-ERA-16 (ARB Aug. 27,
1998), the ARB noted that, "The severity of the

retaliation suffered by [a complainant] is also relevant
toourdeterminationofappropriate compensatorydamages.

The courts have held that the more inherently humiliating
anddegradingthe defendant’saction, the morereasonable

it is to infer that a person would suffer emotional

distress, and the more conclusory the evidence of

emotional distress may be." Id. (citing United Statesv.
Balistrieri, 981 F.2d 916, 932 (7th Cir. 1993)).

Migliore v. Rhode Island Department of Environmental Management,
1998-SWD-3, 1999-SWD-1, 1999-SWD-2 (ALJ RDO August 13, 1999).

While the Respondent submits that it is not responsible for
Dr. Hall’s pre-existing psychol ogical problens, it is well to keep
in mnd that the enploynent-related injury need not be the sole
cause, or primary factor, in a disability for conpensation
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purposes. Rather, if an employment-related injury contributes to,
combines with or aggravates a pre-existing disease or underlying

condition, the entire resultant disability iscompensable. Strachan
Shipping v. Nash , 782 F.2d 513 (5th Cir. 1986); Independent
Stevedore Co. v. O’'Leary , 357 F.2d 812 (9th Cir. 1966); Kooley v.
Marine Industries Northwest , 22 BRBS 142 (1989), Mijangos v.
Avondale Shipyards, Inc. , 19 BRBS 15 (1986); Rajotte v. General
Dynamics Corp., 18 BRBS 85(1986). Also, when Complainant sustains

an injury at work which is followed by the occurrence of a

subsequent injury or aggravation outside work, employer is liable

for the entire disability if that subsequent injury is the natural

and unavoidable consequence or result of the initial work injury.

Bludworth Shipyard, Inc. v. Lira , 700 F.2d 1046 (5th Cir. 1983);

Mijangos , supra; Hicks v. Pacific Marine & Supply Co. , 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing

non-work-related condition or the combination of work- and

non-work-related conditions. Lopez v. Southern Stevedores , 23 BRBS
295 (1990); Care v. WMATA 21 BRBS 248 (1988).

On the basis of the totality of this record, | find and

conclude that Dugway’ s constructive discharge and the disparate
treatment of Dr. Hall, and the resulting enotional stress
thereafter directly caused his forced retirenent on June 12, 1997.
Conpl ai nant apparently was a cardiac risk as perhaps a "Type A"
individual and it is well settled that the enployer takes each
enpl oyee "as is" and with all of his/her human frailties. In this
regard, see, e.g., Wheatley v. Adler , 407 F.2d 307 (D.C. Cr.
1968) ; Vandenbergv. Leicht Material Handling Co. , 11 BRBS 164, 169
(1979).

In this regard, see Creekmore v. ABB Power Systems Energy
Services, Inc., 93-ERA-24 (ALJ Sept. 1, 1994).

I n Migliore this Adm nistrative Law Judge wote, “Initially,
| note that the stress | eave, while occurring nore than thirty (30)
days prior tothe filing of the first conplaint, was the result of
a seanl ess web of retaliation and discrimnation that caused the
enotional stress to Conplai nant. Further, 1 find and concl ude
t hat Conpl ainant's five-weeks of stress |eave were a direct
consequence of Respondent's discrimnatory conduct, and as such,
is conpensable as back pay.” Migliore . Simlar to this
Adm ni strative Law Judge’s findings in Migliore , here the record
reflects a multi-year period of Conplainant's suffering from
severe stress, sleep disorders, anxiety and rel ated problens. The
records of Dr. Hall's doctors and counselors indicate serious
stress disorder and problens during and after the acts of
retaliation. Dr. Hall sought professional counseling and Dr.
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Tedrow and Dr. Christie noted that Dr. Hall was suffering severe
stress from work-related issues and recommended that Complainant
remove himself from the stressful work environment or face even
more severe consequences to his physical and mental health.

Accordingly, | find and conclude that Complainant is entitled
to compensatory damages totaling $400,000, based upon his mental
anguish, adverse health consequence, and damage to his professional
reputation. | note that this award is higher than any other award
previously awarded by this Administrative Law Judge, however, |
base my decision on my finding that this case presents a factually
scenario so severe as to warrant significant compensatory relief.
This Judge has concluded that Complainant has presented a most
compelling case of repeated and continuous discrimination and
retaliation that has resulted in Complainant suffering greatly at
the hands of Dugway, most particularly his mental health has been
compromised, and his professional reputation has been destroyed,
perhaps forever.

Dr. Hall also seeks awards for the following items because of
the Respondent’s persistent pattern of retaliation, discrimnation
and di sparate treatnment as denonstrated above:

4. Federal Thrift Savings Plan Loss Due to
Premature Withdrawal in 1997 to Year 2001

Conpl ai nant submits that the estimted loss from early
wi thdrawal from the thrift savings plan (TSP) is calculated as
appr oxi mat el y $100, 000. 00. The account was show ng about $10, 000
growt h per year as of 1996. As a result of this anobunt of grow h,
it is estimated that the amount in the plan as of 1997, when Dr.
Hall was forced to withdrawit, which was $74, 500, woul d have gr own
to approxi mately double by end of year 2001. See CX 128. The
account was getting large enough by the time Dr. Hall had to
withdraw it in July, 1997 that interest and dividends al one were
causing rapid increases in the total anmobunt beyond what Dr. Hall’s
contributions (10% and the governnment contributions (5-6% to the
pl an were each year.

Wth reference to this alleged loss, Dr. Hall seeks to be
doubl y conpensat ed, based upon a fanciful and unsupported argunent,
conpletely devoid of any legal authority, according to the
Respondent .

| disagree. Dr. Hall was forced to withdraw his TSP funds

prematurely as a lunp sum in 1997 not to engage in profligate
living. He needed that noney to pay his daily living expenses and
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other bills just to be able to exist. His forced and premature
retirement greatly and quickly depleted his income and assets to
such an extent that he, as a Ph.D. Chemist, is now forced to live,
not in an elegant community in Salt Lake City or in the nearby
foot-hills, but in subsidized elderly housing. Why? Because of
that conspiracy against him at Dugway.

Respondent’ s acti ons have brought about this situation and any
i nexactitude in determ ning a reasonabl e anount for this | oss nust
be borne by the Respondent because of its actions against Dr. Hall
for many years.

Accordingly, in view of the foregoing, | find and concl ude
t hat Conpl ainant is entitled to the requested amount of $100, 000. 00
as the net hodol ogy that he has utilized to establish that anount is
reasonabl e and proper, especially as that loss is directly rel ated
to the conspiracy against him

5. Tax Losses

An amount of damages is requested by Dr. Hall for the
financial inpact of higher tax rates that result from lunp sum
i ncome that otherwi se would have been spread over several years.
This loss is estimated to be $30, 000. Respondent suggests that
this amobunt not be awarded as Dr. Hall has not substantiated this
alleged tax loss. | disagree as that loss is directly related to
t he Respondent’ s actions herein, the nmethodol ogy used i s reasonabl e
and proper and any inexactitude nust be borne by the Respondent.

6. Reduction in Retirement Benefits Due to Early
Retirement

Dr. Hall was forced to retire early resulting in |ower
retirement and social security paynents. Dr. Hall is requesting an
amount of $50, 000 i n conmpensation for this loss or, alternatively,
to be reinstated with appropriate seniority and back contri butions
so that his retirement would be what it would have been.

According to the Respondent, Dr. Hall requests yet another
wi ndfall as an award of back pay would fully conpensate him for
what ever anount he m ght wi sh to “pay back” to any retirenent plan
or other investnent plan.

| disagree as this reduction is causally related to

Respondent’ s actions herein, the methodol ogy utilized is reasonable
and proper and any inexactitude nust be borne by Respondent.
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Accordingly, Complainant is awarded that amount.

7. Economic Loss Due to Bankruptcy and Damage to
Credit Record

Dr. Hall was forced into bankruptcy as a result of his forced
early retirement and has suffered damage to his credit record as a
result. Dr. Hall requests $50,000 in compensation for this loss.

Respondent posits that Dr. Hall has not proven these alleged
losses - - and damage to his credit - - and that he became bankrupt
due to his profligacy and excessive health-related debt.

| disagree as the sudden loss of his employment placed him in
a precarious situation and his limited retirement benefits forced
him into bankruptcy, a bankruptcy directly caused by the
Respondent’ s actions against Dr. Hall.

As the nethodol ogy used by Dr. Hall is both reasonable and
proper, and as any inexactitude nmust be borne by the Respondent, |
award Dr. Hall the requested anount of $50, 000. 00.

8. Costs of Counseling and Stress Related
Treatment

Dr. Hall submts that he has incurred and wll incur
addi ti onal expenses for professional treatnment and counseling to
deal with stress related problens resulting fromthe hostile work
environment, which expenses are estimated at $10, 000. 00.
Respondent submts that this item has not been substanti ated.

| disagree. These expenses are directly related to
Respondent’s actions herein and the anmount requested is fair and
reasonable. Accordingly, Dr. Hall is awarded that anount.

E. REINSTATEMENT VERSUS FRONT PAY

Wi | e Conpl ai nant requests front pay in |lieu of reinstatenent
due to the hostile work environnent, as well as the uncertainty
regarding the availability of a suitable position for Dr. Hall
currently at Dugway, the difficulty in reestablishing working
rel ati onshi ps at Dugway, and the likely additional stress and harm
to Dr. Hall’s health that mght result from an attenpt to nake
rei nstatenent work, Dr. Hall wi shes to nake cl ear that he woul d not
refuse reinstatenent if ordered and woul d act in good faith to nmake
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the situation work. Inregard to the calculation of the amount of

front pay, Dr. Hal|'s age and health, as well as the specialized
area in which he worked (chemstry of chem cal warfare agents)
shoul d be taken into consi deration. Under the circunstances, it is
not realistic to expect Dr. Hall to earn nore than his retirenent
i ncome absent reinstatenment to his fornmer position at Dugway.

This case presents the issue as to what is the appropriate
anmount of time for this Adm nistrative Law Judge to award front pay
as an alternate renedy to reinstatenent in whistleblower cases.

Qur research reflects that the ARB has upheld an award of
front pay (discounted to present value) where the adm nistrative
| aw j udge has based the award on findings of howlong it wll take
the conplainant to be rehabilitated to an enpl oyabl e condition or
to obtain work conmensurate with the formposition. |n Berkmanv.
U.S. Coast Guard Academy, infra , the ARB reversed an award of front
pay for one year because it was based on stale evidence from a
psychol ogi st, which was nore than tw years old, that the
conpl ai nant would be able to be reinstated within one year, and
directed the ALJ to make findi ngs on when the conpl ai nant coul d be
reinstated or obtain other work commensurate with the forner
position. In Doyle v. Hydro Nuclear Services, infra , the ARB
ordered front pay for five years based on psychol ogi cal evidence
that the conplai nant woul d be enployable in the next five years.
I n Michaud v. BSP Transport, Inc., infra , the ARB held that the
conpl ainant was entitled to two years of front pay based on nedi cal
expert testinony that it would take two years to rehabilitate the
conpl ai nant to an enpl oyabl e conditi on.

I n Berkman v. U.S. Coast Guard Academy , ARB No. 98-956, ALJ
No. 1997- CAAO2 and 9 (ARB Feb. 29, 2000), the ARB declined to adopt
the ALJ's finding that Conplainant will be able to return to work
one year from the final judgnment because the evidence on
Conplainant’s current ability to work was over two years old and
had becone stale. Thus, the case was renmanded with instructions to
t ake evi dence and made a suppl enental recomrended deci sion on this
i ssue. The case was subsequently settled on remand to this Judge.

The ARB noted that front pay nay be used as a substitute when
rei nstatenent is not possible for sone reason, and ordered that, if
on remand the ALJ determ nes that Conpl ainant’s nedical condition
will permt reinstatenent, but at a future tie, the Alj shall order
front pay for the period until reinstatenent is possible. On the
other hand, if the ALJ finds that Conplainant will not be able to
be rei nstated s Respondent’s environnental engi neer, he shall order
paynment of front pay for the period until Conplainant is able to
obtai n ot her work commensurate wth that position
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In  Doyle v. Hydro Nuclear Services , 89-ERA-22 (ARB Sept. 6,
1996), reinstatement of Complainant was not practical due to a
corporate reorganization, so Complainantwas entitled to front pay.
The Board rejected the ALJ’ s reasoning that five years of front pay
was appropriate due to Conplainant’s age of forty years. Rather,
the Board determned that five years of front pay was reasonabl e
based on a psychol ogi st’ s testinony i ndi cating that Conpl ai nant was
not likely to find permanent enploynment in the next five years.
Fi ve years was estimated to be the anpbunt of tinme necessary to nake
Conpl ai nant enpl oyabl e agai n through psychot herapy, training and
educati on.

The Board held that front pay is cal cul ated by determ ning the
present val ue of the future earnings that a conpl ai nant woul d have
earned, and then subtracting the anticipated future earnings. In
addition, the Board held that it is necessary to determne the
present val ue of both incone streans using an appropriate di scount
rate. The Board did not suggest an appropriate discount rate, but
requested that the parties to agree to such; if no agreenent can be
reached, a remand to the ALJ was anti ci pated.

I n Michaud v. BSP Transport, Inc. , 95-STA-29 (ARB Cct. 9,
1997), rev'd BSP Transport, Inc. v. U S. Departnent of Labor, 160
F.3d38 (1 s Cir. 1998)(reversing finding that complainant engaged
in protected activity and directing dismissal of complaint), the
ARB held that Complainant had reasonably rejected a bona fi de offer
of reinstatement because of his depression, and therefore
Respondent was subject to front pay liability. The ARB held that
the back pay liability ended on the date of the bona fi de offer.
Front pay liability began on the date the hearing closed and was to
last two years from that date, and was to be measured the same as
back pay.

The ARB made the front pay calculation based on the hearing
testimony of a medical expert that it would take two years to
rehabilitate Complainant to the point where he could work again.

The ALJ had concluded that front pay liability would begin on the

date when Respondent paid the damages already due Complainant; the
ARB, however, found that the appropriate date was the time that the
medical opinion was given.

The ARB held that future damages should be discounted to
present value. In the instant case, however, since only a few
months would elapse between the date of its final order and the end
of the front pay period, no reduction to presentvalue was ordered.

Reinstatement or, alternatively front pay, is also provided
for:
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Moderv. Village of Jackson, Wisconsin

2001).

Thus, the remedy for discrimination against
whistleblowing must "provide concrete evidence to other
employeesthatthelegal protections of the whistleblower

statutes are real and effective.” Hobby at 7. As the
Sixth Circuit observed in considering whether an
unlawfully demoted school employee should be reinstated

in his former position:

Ifthe employer is allowed to redress his violation of an
employee’s First Amendment rights through mere money
damages, the message to other employees is that they may
lose their jobs if they speak out against their
employer[.] The prospect of money damages will not be
sufficient for many employees to overcome the otherwise
chilling effect that accompanies the threat of
termination. Moreover, employment, especially in a
career such as education, is more than a way to make
money, it is profession with significant non-monetary
rewards. For such professions, money damages may be
hollow victory.

Banks v. Burkich , 788 F.2d 1161, 1164 (6th Cir. 1986)
(employee unlawfully demoted for protected free speech;
reinstatement proper even if replacement has to be
bumped); see also, e.g. Lee v. Macon Cty. Bd. of Edu.
453 F.2d 1104, 1109 (5th Cir. 1971) ("The real gist of
demotion is a reduction in responsibility, not in
salary.")

The trial court, in its discretion, may grant front pay
in lieu of reinstatement where appropriate facts exist.

, 2000-WPC-0005 (ALJ Aug. 10,

Mitchell v. Robert Demario Jewelry, Inc. , 361 U.S.288at

291, 4 L.Ed.2d 23, 80 S.Ct. 332 (1960). Victims of
retaliatory discharges in violation of public policy
should be allowed to receive front pay in lieu of

reinstatement. Goinsv. Ford Motor Company , 131 Michigan

App. 185 (1983). To determine future lost wages, the
court may review the employee’s past employment history
and the regularity of any wage increases which he can
project forward.

Creekmore v. ABB Power Systems Energy Services, Inc. ,
(ALJ Sept. 1, 1994).

Dr. Hall originally testified that he was seeking
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reinstatement to his full former duties. In his post-hearing

brief, however, Complainant notes that he no longer seeks
reinstatement with Dugway. Following this lengthy and contentious
hearing, Complainant concludes that the retaliatory animus
pervades his entire chain-of-command, and that restoration to his
former duties and position would not be reasonable.

I note that the Secretary of Labor has held that when a
complainant states at a hearing that reinstatement is not sought,
the parties or this Administrative Law Judge should inquire to why.
If there is hostility between the parties and reinstatement would
not be wise because of the irreparable damage to the employment
relationship, the administrative law judge may decide to reject
reinstatement and order front pay. If, however, the complainant
provides no strong reason for not returning to his or her former
position, reinstatement should be ordered. If reinstatement is
ordered, the respondent’s back pay liability terminates upon the
tendering of a bona fide offer of reinstatement, even if the
complainant declines the offer. See West v. Sys. Applications
Int’l, 1994-CAA-15 (Sec’y, Apr. 19,1995); Dutilev. Tighe Trucking
Co.,, 1993-STA-1(Sec’y,Oct. 31, 1994)(a matter over which this ALJ
presided).

On the basis of the totality of this record, | also find that
the working relationship between Complainant and Dugway has
deteriorated long beyond the point of reconciliation. Dugway
employees have continually discriminated against Complainant for
almost ten (10) years, and they have tarnished her professional
reputation. This Judge presided over fifty-seven (57) days of
hearings herein and it is readily apparent, even to the casual
reader of these transcripts, that the employment relationship
between Complainant and Dugway long ago reached the point of no
return and that Complainant’s supervisors manifested such blatant
hostility towards him for not being a “team player.” Such
hostility was readily apparent in the courtroom as each w tness
testified against Conplainant, several not even [|ooking in his
di rection, except when absolutely necessary. Conplainant, in ny
j udgenment, cannot return to work at Dugway. Therefore, | find and
concl ude that reinstatenent of Conplainant to his prior duties is
not advi sable. Accordingly, I find and conclude that an award of
front pay is justified in this matter.

As | have already hel d i n Migliore v. Rhode Island Department
of Environmental Management , 1998-SWD- 3, 1999-SWD-1, 1999- SWD- 2
(ALJ RDO August 13, 1999),

An award of front pay is calculated by determ ning the
present value of the future earnings that a conpl ai nant
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would have earned, and then subtracting the anticipated
future earnings. See Doyle v. Hydro Nuclear Serv. ,
1989-ERA-22 (ARB Sept. 6, 1996).

Complainantrequests front payinlieu of reinstatement due to
the hostile work environment, uncertainty regarding the
availability of a suitable position for Dr. Hall currently at
Dugway, the difficulty in reestablishing working relationships at
Dugway, and the likely additional stress and harm to Dr. Hal |’ s
health that mght result from an attenpt to nake reinstatenent
work. The difference between Dr. Hall’s current retirenment incone
and his prior salary with normal increases is requested as front
pay for the period of tine he reasonably m ght have continued to
work and earn a salary at Dugway which period is estimted as ten
years. This front pay anount woul d be approxi mately $500, 000.

Wth reference to this award of front pay, Respondent submts
that Dr. Hall requests front pay in lieu of reinstatenent to his
prior position at Dugway. Dr. Hall offers not the slightest
evi dence to support his wildly enthusiastic estimate of ten (10)
years of full-tine enployment beyond his 67" birthday. Thi s
uncertainty renders a damage award for front pay nerely
specul ative. See Wolfv. City of Wichita , 883 F.2d 842 (10" Gir.
1989) .

| disagree for the foll ow ng reasons.
As | stated in another decision:

In the present case, | find and conclude that
Conplainant's "transfer” in the fall of 1998 was
discrimnatory as a nethod to both retaliate against
Conpl ai nant, and to renove her froma position where she
coul d rai se concerns about the RCRA program Further, |
find and concl ude that Conpl ai nant, while retaining her
former salary and position level, is, in actuality,
perform ng nenial tasks for a person of her expertise. |
also find that the working relationship between
Conpl ai nant and RI DEM has deteriorated |ong beyond the
poi nt of reconciliation. RIDEMenpl oyees have continually
di scri mi nat ed agai nst Conpl ai nant for over two years, and
they have tarnished her professional reputation. This
Judge presided over twenty-three (23) days of hearings
herein and it is readily apparent, even to the casua
reader of the transcripts, that the enpl oynent
rel ati onship between Conplainant and RIDEM |ong ago
reached the point of no return and that Conplainant's
supervi sors mani fest ed such bl atant hostility towards her
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fornotbeing a’team player.’ Such hostility was readily
apparent in the courtroom as each witness testified
against Complainant, several not even looking in her
direction,exceptwhenabsolutelynecessary.Complainant,
in my judgement, cannot return to work at RIDEM.
Therefore, | find and conclude that reinstatement of
Complainant to her prior duties is not advisable.
Accordingly, | find and conclude that an award of front
pay if justified in this matter, once Complainant leaves

her employment with RIDEM, and she has indicated in her
post-hearing brief that she will shortly do so.

In Migliore, | stated:

An award of front pay is calculated by determining
the present value of the future earnings that a
complainant would have earned, and then subtracting the
anticipated future earnings. See Doyle v. Hydro Nuclear
Serv. , 1989-ERA-22 (ARB Sept. 6, 1996). In the present
case, Complainant has alleged that her salary and
benefits for two years total $150,000.00. Respondent,
while challenging this figure, has presented no evidence
or testimony to contradict this Complainant’s proposed
rate. Further, Respondent has not submitted any evidence
to justify an offsetting amount of future earnings for
Complainant. Therefore, | find and conclude that
Complainant is entitled to an award of front pay of
$150,000.00, upon her resignation from RIDEM.

As noted above, | have rejected reinstatement as a remedy
herein and Respondent agrees as follows:

“Because of Conplainant’s inability to serve in his
previous Dugway position, reinstatenent would be
i nadvi sabl e.”

| agree conpletely, but not for the reasons alluded to be
Respondent .

Accordingly, in view of the foregoing, | find and concl ude

that three (3) years is a reasonable tinme period for front pay and
that Dr. Hall shall be awarded the amount of $150, 000. 009 as front

pay.

D. EXEMPLARY AND PUNITIVE DAMAGES

I nmust begin by noting that punitive damages are not
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allowable,absentexpressstatutoryauthorization, inwhistleblower

cases, and that the SWDA whistleblower provision does provide for

such damages. See 42 U.S.C. 88 6971. Further, an ERA conpl ai nant
may not attenpt to sneak a punitive award through t he wooden horse
of conpensatory damages. Cf. Smith v. Esicorp, Inc. , 1993- ERA- 16
(ARB Aug. 27, 1998).% Conplainant's request of $3 million in
conpensatory damages is astronom cal, unsupport abl e, and
essentially, a request for punitive danages that nust, and hereby
is, denied. That said, in the case at bar, Conplainant has
presented a conpelling case for the award of appropriate
conpensatory damages, albeit at a nore reasonable anount than
requested, as shall now be di scussed.

The SDWA provi des for exenplary damages and the extrene facts
of this case, as in those bel ow where such damages were awarded,
warrants such an award. The facts discussed in the Findings of
Fact supra regarding both the pattern of blatant actions taken
against Dr. Hall, and others including Judy Moran and Dr. Harvey,
and the bl atant direct evidence of Dugway’'s retaliatory notive for
a ten year period, nmake clear that Dugway did not stunble into this
di scrimnation accidentally. Dugway knowi ngly and in blatant
disregard of Dr. Hall’s rights under federal |aw took a series of
actions intended to force Dr. Hall to resign and abandon his
protected activities even if this resignation and abandonnent cane
at the expense of Dr. Hall’s nental and physical health, and the
pr of essi onal careers of others such as Dr. Harvey. Dugway has been
aware of Dr. Hall’s rights at |east since the 1991 statenent by
Hal | ' s supervi sor Colonel Ertwine that Hall’s transfer to JOD nust
not appear to have been in retaliation for Hall’ s whistlebl ow ng.

Dugway’s conduct in this matter, particularly given that
Dugway as a governnent agency should set an exanple of conpliance
with the law, and given the extrenely dangerous chem cal and
bi ol ogi cal warfare materials w th which Dugway works, is offensive
and shocks the consci ence. Many of the issues Dr. Hall rai sed such
as the defective gas mask to be used in the Gulf War, the presence
of chemcal warfare agents at old wuncontrolled dunp sites,
i nadequat e decontam nation of agent contam nated materials such
that they still pose a skin contact hazard, and defective devices
for diagnosing contents of recovered chem cal nunitions, to name a
few, involve real dangers to real people, dangers that Dugway was

willing to sweep under the rug for its own conveni ence and benefit.
3] noted thatthe factsin the Smith more clearly showed an intent
to award large compensatory damages in order to “send a nessage.” Id.

In the present case, Conplainant has not expressly requested
conpensat ory damages for any other reasons than to conmpensate him for
his losses directly due to Respondent’s egregi ous actions herein.
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Under the applicable law, an award of exemplary and punitive
damages to deter such future conduct is appropriate and required.

Dugway has clearly engaged in such retaliation against other
employees since Dr. Hall ( e.g. JudyMoran), and givenits scorched-
earth resource-exhausting tactics in this case and insistence on
reasserting offensive unfounded accusations against Dr. Hall
knowing his level of stress and health during trial, there is no

reason to believe Dugway will mend its ways absent an award of
exemplary and punitive damages, and | so find and conclude

As noted above, the employee protection provisions of the Safe

Drinking Water Act [42 U.S.C. 8300j-9(i)(2)(B)(ii), and of the
Toxi ¢ Substances Control Act (15 U . S.C 82622(b)(2)(B)], which
contain specific statutory | anguage gi ving the Departnent of Labor
the authority to award exenpl ary or punitive damages i n appropriate
si tuati on. See, e.g., Davis v. Hill, Inc. , No. 86-STA-18,
recommended Deci sion and Order of the Administrative Law Judge at
7 (May 20, 1987), adopted by the Secretary of Labor (July 14,
1987) . Seegenerally CorpusJuris Secundum , 25 C. J.S., Compensatory
Damages, 8§817-49.

Creekmore v. ABB Power Systems Energy Services, Inc.
(ALJ Sept. 1, 1994).

, 93-ERA-24

As | wote in another context:

Two of the environnental statutes under which M.
Anderson's additional conplaints arise - the Toxic
Subst ances Act, 15 U. S. C. 82622(b), and the Safe Dri nking
Water Act, 42 U S.C. 8300j-9(i)(2)(B)(ii) - explicitly
permt "where appropriate, exenplary danages.” Punitive
damages may be awarded to punish "unl awful conduct” and
to deter its "repetition.” BMW. Gore, 517 U. S. 559, 568
(1996). The Secretary of Labor has held that exenplary
damages are appropriate under certain environnental
whi st ebl ower statutes in order to puni sh an enpl oyee for
want on or reckl ess conduct and to deter such conduct in
the future. Johnson v. OIld Dominion Security ,
86- CAA-3/4/5, (Sec'y WMy 29, 1991). The Secretary
expl ai ned:

"The threshold inquiry centers on the wongdoer's state
of mnd: did the wongdoer denonstrate reckless or
callous indifference to the legally protected rights of
ot hers, and did the wongdoer engage in conscious action
in deliberate disregard of those rights? The 'state of
mnd' thus is conprised both of intent and the resolve
actually to take actionto effect harm |[If this state of
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mind is present, the inquiry proceeds to whether anaward

iS necessary for deterrence.” Id. at 29, citing the
Restatement (Second) of Torts, 8908 (1979). Accord,
Pogue v. United States Dept. ofthe Navy , 87-ERA-21, (D&O

on Remand Sec’y April 14, 1994).

An award of punitive damages is appropriate where "the
defendant's conduct is shown to be notivated by evil
notive or intent, or when it involves reckl ess or call ous
indifference to the federally protected rights of
ot hers.” Smithv.Wade , 461 U.S. 30, 56 (1983). Once the
requisite state of mnd has been found, the "trier of
fact has the discretion to determ ne whether punitive
damages are necessary, 'to punish [the defendant] for his
out rageous conduct and to deter himand others |ike him
from simlar conduct in the future."" Rowlett v.
Anheuser-Busch, Inc. , 832 F.2d 194, 205 (1st Cr. 1987).
The appropriate standard to use i n determ ni ng the anount
of exenplary damages is the anmobunt necessary to punish
and deter the reprehensible conduct. CEH, Inc.v. F/V
Seafarer , 70 F.3d 694, 705-6 (1st G r. 1995); Ruudv.

Westinghouse Hanford Co ., 88-ERA-33 (ALJ Mar. 15, 1996).
Andersonv. Metro Wastewater Reclamation District , ARB No.: 98-087,
Case No.: 1997-SDW7 (ALJ RDO Sept. 18, 2001). As | wote in
Anderson :

The record is replete wth evidence of outrageous,
hostil e, disparate, discrimnatory and egregi ous behavi or
by Metro against Ms. Anderson, with continuing and even
escalating retaliation and other violations of |awwhile
on express notice of the illegality of their actions,
especially after the filing of the May 2, 1997 conpl ai nt
herein and the ARB' s decision. Such clear evidence of
defamatory and di scrim natory conduct, and Respondent's
evi dent cavalier attitude towards its conduct, justifies
an award of exenplary damages ..

The Respondent shall pay to Conplainant the anmount of
$150, 000. 00 as conpensat ory damages for the injury to her
prof essional reputation and | oss of future inconme caused
by the Respondent's continuing egregious, disparate and
discrimnatory treatnment. The Respondent shall al so pay
to the Conpl ai nant t he anpbunt of $150, 000. 00 as exenpl ary
or punitive damages because of the Respondent's willful,
want on and reckl ess conduct, and to serve as a deterrent

-121-



to Respondent and others in the future. The Respondent
shall also pay to the Complainant the amount of
$125,000.00 for the mental anguish, emotional distress
and severe depression caused by Respondent’s continued
egregious, discriminatory and disparate retaliation
against Complainant for the past five years at least.

(1d.)

Dr. Hall has requested an award in this case in an amount of
at least $500,000 in order to have a deterrent and punitive effect
on Respondent, a large government military agency, and other
similar large agencies and corporate employers who may be tempted
to engage in similar conduct.

However, the Respondent submits that the decision whether to
award punitive damages involves a discretionary moral judgment.
Sixth v. Wade , 461 U.S. 30, 52 (1983). Silkwood v. Kerr - McGee
Corp., 769F.2d 1451, 1461 (10 th Cir. 1985). Moreover, an award of
punitive damages is necessary only when the sanctioned conduct is
motivated by evil motive or intent or when it involves reckless or
callous indifference to the federally protected rights of others.
Smith, supra at 56. See also Wrenv. Spurlock , 798 F.2d1313,1322
(10 ™ Cir. 1986). Furthermore, Dr. Hall has not established that
Dugway’ s actions were intentional or resulted froma bl ack-hearted
notive and exhibit the necessary intent needed to justify this
awar d.

| disagree. The case before ne involves an egregious and
bl at ant conspiracy agai nst Dr. Hall by the Respondent, a conspiracy
that | asted approximately ten (10) years.

It is now well-settled that punitive, or exenplary, danmages
are specifically available under the SDWA and TSCA* “where
appropriate.” 1 also reject the Enployer’s argunent that Dr. Hall
has not cited any persuasive authority that Congress has wai ved the
sovereign immnity of the Arnmy and/or Dugway with regard to
exenpl ary damages. As noted, Berkman dealt with this issue in a
case against the U S. Coast CGuard Acadeny.

Consistent with the cases above, an award of exenplary and
punitive damages is appropriate here. G ven recent events, if
there ever is a time when slack enforcenment at chem cal and
bi ol ogi cal warfare facilities is appropriate, this is not the tine.

40As noted above, TSCA does not apply herein as Congress has not
wai ved the Arnmy’ s sovereign inmunity.
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Accordingly, | find and conclude that Respondent shall also pay to

Dr. Hall the amount of $250,000,00 as exemplary and punitive
damages for its egregious actions herein and as a deterrent for
other employers who may be similarly inclined in the future.

F. INJUNCTIVE RELIEF

The Complainant requests, if reinstatement is ordered, that

the ALJ Order that a new unbiased review of Dr. Hal | s security
cl earance and CPRP status be conducted, unless Dr. Hall could be
provided under normal procedure, either a clearance or CPRP
approval wi thout a newreview, follow ng fair and proper procedures
whi ch al | ow for Conpl ai nant to nake his case. Conpl ai nant requests
that his record be expunged of all adverse information, that Dugway
be prohibited fromfurther retaliation and that the Oder in this
case be publicly posted at Dugway.

As in Migliore , sone injunctive relief is appropriate here.
I n Migliore, this Adm nistrative Law Judge hel d:

Respondent is hereby ordered to cease and refrain from
di scrimnating against Conplainant based upon her
now-r ecogni zed protected activity. Further, Respondent
is hereby ordered to i medi ately expunge Conpl ai nant's
personnel file of any and all negative references rel ated
to her protected activity. See McMahan v. California

Water Quality Control Bd. , 1990-WPC-1 (Sec'y July 16,
1993).

Second, Conplainant requests that Respondent be
ordered to "publish, through news release and
correspondence with EPA Region One, a retraction of all
negative and fal se statenents, reports and comments nade
to outside entities about Conplainant's professional
performance and abilities.” (CX 126 at 209) | hereby
deny this request as too broad and cunbersone. Rather, |
her eby reconmend that Respondent post a witten notice
in a centrally |located area frequented by nost, if not
all, of Respondent's enpl oyees for a period of sixty (60)
days, advising its enployees that the disciplinary action
taken agai nst Conpl ai nant have been expunged from her
personnel record and that Conpl ai nant's cl ai ns have been
decided in her favor. Further, | hereby recomend t hat
Respondent make available the Final Oder of the
Adm ni strative Review Board and/or Secretary of Labor,
when i ssued, to any enpl oyee or individual requestingit.
Further, | recomend that Respondent forward a copy of
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thefinal order ofthe Administrative Review Board and/or
Secretary of Labor to the EPA Region One office. ... |
hereby recommend that Respondent be Ordered to cease all
discriminatory action, and refrain from taking
retaliatory action against Complainant in the future
based upon her protected activities as noted in this
Recommended Decision and Order.

Migliore , supra.
As | also ordered in another decision,

Respondent shall immediately expunge from Complainant’s
personnel records all derogatory or negative information
contained therein relating to Complainant's employment
with the Respondents and his termination on September 10,
1992. Respondent shall also provide neutral employment
references when inquiry is made about Complainant by
another firm, entity, organization or an individual.

Creekmore , supra . As in these prior cases, Dr. Hall's record
should be cleared and Dugway is prohibited from all further
retaliation against Dr. Hall and will be required to publicly post
the Oder so stating, and | so find and conclude, and an
appropriate ORDERw || be entered herein.

G. ATTORNEY FEES AND LITIGATION COSTS AND EXPENSES

The | aw provi des for recovery of attorney fees and litigation
expenses and costs by a prevailing Conplainant. For exanple,

Under the SWDA, a prevailing party in a so-called
whi stl ebl ower case is entitled to recover costs for
attorney fees and expenses. 42 U S.C. 8§ 6971. In this
context, a party may be considered to have prevailed if
he or she succeeds on any significant issueinlitigation
whi ch achi eves sone of the benefits the party sought in
bringing the suit. Hensley v. Eckerhart , 461 U. S. 424,
433 (1983). | have found and concl uded that Conpl ai nant
is a prevailing party, and thus, her counsels are
entitled to a reasonable fee.

This Admi nistrative Law Judge Ordered at the close of trial in
the instant case that any attorney fees and costs petition be
subm tted separately after issuance of the Decision. Accordingly,
Conpl ainant’s attorney shall file the usual fee petition within
thirty (30) days of receipt of this Recommended Deci si on and Order
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and Respondent’s counsel shall have fourteen (14) days to file a
response thereto.

This Adm nistrative Law Judge, in calculating attorney fees
under the whistlebl ower statutes, will utilize the | odestar nethod
that requires nmultiplying the nunber of hours reasonably expended
in bringing the litigation by a reasonable hourly rate. See Clay
v. Castle Coal and Qil Co., Inc. , 1990- STA-37 (Sec'y, June 3,
1994). The fee petition nmust be based on records providing details
of specific activity taken by counsel and indicating the date, tine
and duration necessary to acconplish the specific activity.

Sutherland v. Spray Sys. Envitl. , 1995-CAA-1 (ARB July 9, 1996);
Westv. Sys. Applications Int'l , 1994- CAA-15 (Sec'y Apr. 19, 1995).
Conpl ainant's  counsel has the burden to establish the
reasonabl eness of the fees. West v. Sys. Applications Int'l ,

1994- CAA-15 (Sec'y Apr. 19, 1995).

V. RECOMMENDED ORDER

Based upon the foregoing findings of fact, conclusions of |aw
and upon the entire record, | RECOMMEND Conpl ainant Dr. David W
Hal | be awarded the follow ng renedy:

1) Respondent, U.S. Arny Dugway Proving Gound, shall pay to
Conpl ai nant an award of $150,000 in front pay representing
front pay for a period of three (3) years.

2) Respondent shall pay to Conplainant an award of $336, 419. 00
i n back pay. Further, | recomrend t hat Conpl ai nant be awar ded
prejudgnent interest on the award of back pay, as cal cul ated
under 26 U.S.C. 86621.

3) Respondent shall pay Conpl ai nant conpensatory danmages in the
amount of  $450,000.00 representing nental anguish and
enotional distress, adverse physical health consequence, and
| oss of professional reputation.

4) Respondent shall pay to Conpl ai nant the anount of $300, 000. 00
as exenpl ary damages and as a deterrent to other enployers.

5) Respondent shall pay to Conpl ai nant t he anmount of $100, 000. 00
for the | oss sustained by his premature withdrawals fromhis
Federal Thrift Savings Pl an.

6) Respondent shall pay to Conpl ai nant the anmount of $50, 000. 00

for the economc loss to his forced bankruptcy and damage to
his credit record.
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8)

9)

10)

It

11)

12)

13)

Respondent shall pay to Complainant the amount of $50,000.00
representing the reduction in his retirement benefits due to
his early and forced retirement.

Respondent shall pay to Complainant the amount of $30,000.00
representing the reasonable tax losses that will be incurred
by him with reference to the awards being made herein.

Respondent shall pay to Complainant the amount of $10,000.00
representing the reasonable estimate of the counseling and

therapy sessions that will be required by himin the forseable

future to restore him to the status quo ante he enjoyed prior
to this conspiracy.

Respondent shall pay an attorney fee award to Attorney
Harrison after his fee petition is filed and Attorney Skeen’ s
comments are received.

i s FURTHER RECOMMENDEDat

Respondent shall imrediately expunge from Conplainant’s
personnel file any and all negative references relative to his
protected activity.

Respondent shall post a witten notice in a centrally |ocated
area frequented by nost, if not all, of Respondent’s enpl oyees
for a period of sixty (60) days, advising its enpl oyees that
the disciplinary action taken against Conplai nant has been
expunged from his personnel record and that Conplainant’s
conpl ai nts have been decided in his favor.

Respondent shall also forward a copy of the Final Order of the
Adm ni strative Review Board, to the EPA, Ofice of Enforcenent
and Conpliance Mnitoring, 401 M Street, NW Washi ngton, DC,
20460, and to the Uah State Division of Environnental
Conmpliance in Salt Lake Cty, Utah, and further shall nake a
copy of said order avail abl e upon request by ot her Respondent
enpl oyees, mlitary personnel or other individuals requesting
sane.

ii— S,

DAVID W. DI NARDI
District Chief Judge

Bost on, Massachusetts
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DWD:jl

NOTICE This Recommended Decision and Order will automatically become

the final order of the Secretary unless, pursuant to 29 C.F.R. 8§ 24. 8,
a petition for review is tinmely filed with the Adninistrative Review

Board, United States Department of Labor, Room S-4309, Frances Perkins
Bui I di ng, 200 Constitution Avenue, NW Washington, DC 20210. Such a
petition for review nust be received by the Adninistrative Revi ew Board
within ten business days of the date of this Recomended Deci si on and
Order, and shall be served on all parties and on the Chief
Adm ni strative Law Judge. See 29 C.F.R 8§ 24.7(d) and 24.8.
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